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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20'&0 

AUG 26 l5Sl 

MEMORANDOM 

SUBJECT• Issuance of Administrative Compliance Orders in 
light of Harrison v. PPG Industries, Inc. 

FROM• Director 
Division of Stationary Source Enforcement 

T01 Enforcement Diviaion Director• 
Regions I-X 

The Supreme Court recently rule~ that NSPS applicability 
determinations are •final agency actlon1• and, as such, are 
reviewable only in the court of Appeals for the appropriate 
circuit pursuant to Section 307(b) of the Clean Air Act, Harrison 
v. PPG Industries, Inc., US , 48 OSLW 4585 (1980), (copy 
attached). In holding tiii'r-fini'r-aetions are revievable solely 
in the Court of Appeals, the court's decision could have an impact 
on more enforcement related activities than just applicability 
determinations. The proper venue for the review of final actions 
is now settled, but the question of what ia a final action for 
purposes of Section 307 will undoubtably be the subject of future 
litigation. Thia memorandum addresses the issue as it relates to 
administrative compliance orders under Sections 113(a) and 167 of 
the Clean Air Act (hereinafter referred to aa immediate compliance 
ordera). 

Sections 113(a)(1J and 113(a)(3), when read in conjunction 
with sections 110(i), and lll(e) and 112(c) respectively, are 
designed to provide an administrative means for requiring a source 
to immediately comply with specified provisions of the Clean Air 
Act. The compliance date established by these orders must be no 
longer than 30 days from the effective date of the order. 'l'heae 
orders have been used to require sources to correct relatively 
easily remedied violations, such as deficient operation and 
maintenance practices, inadequate reporting, or failure to conduct 
performance tests. section ll3(a)(3) orders are also use4 to 
require soureea to satisfy Agency requests made under Section 114 
of the Clean Air Act. Sections 113(a)(5) and 161 are designed to 
provide an ac11ninistratlve means of stopping the construction or 
modification of sources proceeding in violation of the Clean Air 
Act. 

7 
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'!'he Agency an4 the Department of Justice have taken the 
position that orders issued under Sections ll3(a) and 167 are not 
final agency actions and, therefore, are not reviewable except as 
pertinent in defense of an action taken under Section 113(b) to 
enforce the order. Because of the specific notice provision of 
Section ll3(d) of the Act, the issuance of or approval of Delayed 
Compliance Orders under Section 113(d) follow the informal 
rulemaking procedures of S OSC 553, and are therefore considered 
to be final agency actions. 'l'hia position protects the issuance 
of an immediate compliance order from legal challenge until the 
Agency brings an action in the district court to enforce the 
order. This avoids the problem of pre-enforcement review of 
Agency actions which may have the result of hampering further 
enforcement activities. 

Thus, the Agency and Department are prepared to continue to 
argue that immediate compliance orders are not final agency 
actions. At least one Court of Appeals has upheld this 
position.1 However, other sources are currently challenging, 

!/ Llo d A. P Roofin Co. v. O.S.E.P.A. 554 P.2d 885, (8th 
CTr. 7 , Ju c1al rev ew o a atement order under Section 
113(a)(l) on grounds of technological or economic feasibility is 
inconsistent with the enforcement mechanism of the Clean Air Act, 
and contrary to legislative history). 

The following cases have also addressed the,isaue of pre
enforeement review under Title I of the Clean Air Actt 

. a. West Penn Power Co. v. Train, 552 P.2d 302 (3rd Cir. 
1975), {Decision to enforce NOV ls discretionary and hence 
unreviewable under the Administrative Procedure Act (APA), 
5 USC 70l(a)(2)J issuance of HOV is not final ag~ney action, 
hence unreviewable pursuant to APA, since it may or may not be 
followed by a compliance order or civil action, 5 osc 704). !!!,t 
see, West Penn Power Co. v. Train, 538 P.24 1020 (3r4 Cir. 
1976), cert. den. 426 o.s. 947, reh. den. 429 o.s. 873 (Oictunu 
holdingc;r-we&t9Penn I not diaposltive of question of 
reviewability of compliance order). 

b. Onion Electric Co.•· £.P.A., 593 P.2d 299 (8th Cir. 
1979), (HOV la procedural prerequisite to abatement order and not 
reviewable on motion for temporary stay of enforcement). 

c. Philadelphia Electric Co. v. Coatle, No. 78•4170, (E.D. 
Pa. 1978), (NOV revlewable on purely legal Issue of effect of 1977 
Clean Air Act Amendments on pre-existing consent order, pursuant 
to 28 USC Sl331). 

d. Ch£.fsler Cor~ration v. E.P.A., No. IP 77-371-C, (S.D. 
Ind. 1979), NOV ls ffial agency action and reviewable on purely 
legal issue of applleabillty of regulations to source, pursuant to 
28 use Sl331). Accord, Ashland Oil, Inc. v. McDonald, No. C79-33B 
(N.D. Ohio, order denying motion ~o dismiss dated 
June 11, 1980). 



-3-

and can be expected to challenge, imm,ediate compliance orders by 
· asserting that they are final actions and seeking the jurisdiction 
of a Court of Appeals under the PPG decision. Thus, prior to the 
issuance of an immediate compliance order, the Regional Office 
should be sensitive to the possibility that a case raising this 
issue, and the merits of the order itself, will be initiated by 
th~ source. · 

Regardless of how a particular.Court of Appeals decides the issue 
of whether the immediate compliance order is a final action and 
thus reviewable, the mere fact of the challenge can divert Agency 
resources from enforcement to the defense of a collateral action. 
This may hamper enforcement, especially if a subsequent enforce
ment action in the district court is stayed pending resolution by 
the Court of Appeals. 

. For this reason, while An order can be effective in 
appropriate circumstances, consideration should be given to 
alternative courses of action as well. An enforcement action in 
the district court, including the filing of a motion for a 
preliminary injunction, may be the most appropriate response in 
some cases, especially where a source is constructing in violatioQ 
of new source requirements. The Department of Justice has 
commi~ted to expedite its review of cases involving this ~ype of· 
violation, and to assist the Agency in insuring that delays in the 
filing of such actions are minimized. 

A second enforcement tool that has been successfully used is 
the show cause conference. Under this procedure, a source is 
notified by letter that the Regional Of £ice has evidence 
indicating that it is in violation of the Act, and offers the 
source an opportunity to meet with the Region in order to 
demonstrate why a judicial action should not be pursued against 
the source. This serves the purposes of informing the source of 
th.e Agency's position,, and initiates a meeting where measures to 
remedy the violation can be discussed. If this procedure does 
not result in an agreement leading to prompt resolution of the 
violation, the Regional Office should proceed with a judicial 
enforcement action. 

If, after considering the above factors, a Regional Office 
determines that an immediate compliance order is appropriate, I 
recommend that the Regional Office prepare for the possibility of 
a challenge in the Court of Appeals by carefully developing an 
administrative record supporting the action. An adeq~ate 
.administrative record will be important not only if the particular 
Court of Appeals rules that the orde~ is a final agency action, 
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but al•o if a court postpones a decision on this issue pending 
review of the record supporting the order.2 Thus, prior to the 
issuance of the order, the administrative record should contain 
evidence of each element of the applicability of the relevant 
statutory and regulatory requirements, and of the violation. _ 
Where the record contains some evidence favorable to the source, 
the record should also explain that the evidence was considered 
and vhf it was rejected, i.e., what evidence favorable to the 
Agency • position outweighs or refutes the evidence favorable to 
the aource. 

If you have any questions with regard to this issue, please 
feel free to contact me at 755-2550 or Edmund J. Gorman of my 
staff at 755-2570. 

Edward !. Reich 

Attachment 

21n Booker Chemical Co. v. !.P.A., Ro. 79-2194 and Tenneco 
Chemicals, Inc. v. Beek, No. 79-2~67, the court of Appeals for the 
Third circuit relerred the action to a merits panel to review the 
order a. 



SECTION B DOCUMENT 2 

Issuance of Section 113(a) Orders to NSPS Sources for 
Failure to Conduct Performance Tests 

02/23/81 

2 



FEB 2 3 1981 

SUl\JF.CTa Issuance of Section 113(•) Orders to tlSPS Sources for 
Failure to Conduct Performance Tests 

Ft:n~h l'irector 
Division of Stationary Source Enforce~ent 

TOi Louise D. Jacohs 
Director, Enforcement nivision 
~gion VII 

This office has received copies of the a~~inistrAtlve ord~r~ 
issued by your office pursuant to Section 113(1) of the Clean Air 
A~t (the Act) to the A. G. Sherwo~ ronstructlon eo. of Indeoen~
ence, r.ansas (Dec. 22, 1980), an~ the Beachner Construction co., 
Inc. of ft. Paul, Kansas (Nov. 26, 1980). 'Tho~e orders renuire~ 
thP. cor.tpanies to conduct performance tests within 30 ~ayg of th~ 
effective dates of the orders and to deMonstrate corirlience with 
the applicable Nev Source l'erformance Standacd (NSPS), or to cease 
opecation. 

While the use of Section 113(a) orders to renuire perfor~ance 
tests ls an effective enforcement tool, we believe that requirin~ 
ehutdown as • aanction for failure to con~uet the te~t s~oul~ N! 
jucHcious ly applied. t7e believe that shutdowns ahoul" be re(!uire~ 
only ln coJ'lf)elllnq circWRstaneea because the burden of ~hutdown 
falls, inpart, on the employees of the company, vho are not 
culoable in causing the vlol1tion. We recolft!'len~ thPt the RP.oion~l 
nff ice take • hard look at the faeta an~ equities in each case 
before orderln9 shutdown. 

tn determinln~ whether renuirinq ahutdown ls a~proprlate 
the Regional Office shoul~ be •ensltive to potentlftlly mitia~ti~" 
circumstances. Jn addition to rec09ni~lna that the burden o! 
ahutdown fall• in part on innocent el'lployees, the Regional Offic~ 
ehoul~ consider the environmental impact of emisslona from th~ 
aource, both In terms of their nature and amount. In connectio~ 
vlth this consideration, it aay be approprlat-. to aake • 
prel ll"llnary determination of the probable cornpl l.ance etatus of the 
aoucee with the •rrlleable e~lasion limitation. For exa~ple, it 
would be appropriate to compare the control eouipnent to be 
utilized (albeit, not teated) by the subject Bouree with cnntr~l 
eauipnent and etrateqles at similar sources which have (oc, 
perhepE, have not) demonstrated compliance with the e~ission 
limitation. 



•· 

• We believe that it fa also important to analyze the ree~one 
for the &ource owner's fa1luc• to perfor~ the renuired test. 
Althou~h the ~~~s requlatlons d~ not prcvi~e for an extension of 
the 180 day f ron startup li~it for perfot'!'lanee teetin9, •o~e 
flexibility mey be appropriate tn certain circ\Jlt\star.ces, e.~., 
force majeure situations. Indee~, the Reqional Office in the P8St 
has recognized the need to provide additional time in which to 
conduct the Derfoinnance test. 'M'luw, in Prairie Stete~ 
ConRtruetlon Co. an~ ~hilli~o ~n~ ~uhel, Ine., the ~~alon aacee~ 
to consent decrees rather then issue •hutdown orders. 

In su~, because shutdown 1• the stron9egt civil sanction 
available under the Act, EPA •u~t be ahle to defen~ itP uRe by 
ref~renc~ to the factual and enuitable cireurnatances in each case. 
Fn~aginq ln this analysis enables the A9ency to defend more 
effectively its actions when charged with discriminatory 
applications of policy. 

If you have any ~uestion1 with re~~ct to thla !Rsue, ~lease 
do not t-esltate to contact 111e et (M'S) 7SS-2SSO, or ?'.dflluncl Cot'r'&f'I 
cf ~· staff at (M'S) 755-257<'. 

bcc:z Ed Gorman 
-Myra Cypser 

F.dwarc!! r.. ~e ich 
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MEMORANDUM 

SUBJECT: 

UNITEC STATES ENVIRONMENTAL PROTECTION AGENC:Y 
WASHINGTON, O.C. 1000 

' 

~ 2 I 932 

CFl'ICEOF 
AIA, NOile AND RADIATION 

Definition of •continuous Corrpliance• ~-
and Enforcement of O&M Violations :i/ 

FROM: J<at.hleen M. Bennett :~ ~'\ · &-V.N-' 
Assistant Administrator~~r Air, Noise and Radiation 

TOI Directors, ~~~ 4nd Waste ··1a9ement Division• 
Regions I-IV, VI•VII~ and X 

Directors, Air Management. Divisions 
Regions V and IX 

The purpose of thi• memo is to provide you with aome general 
programmatic guidance a1 to the meaning of the term •continuous 
compliance• and the role of operation and maintenance (O&M) 
requirements in assuring that continuous compliance is maintained. 
Of eourae, source specific guidance on O&M measures which can 
assure continuous compliance ia an esaential part of this program 
and this memorandum is not intended to aubstitute for llUCh 
guidance. As you know, DSSE haa undertaken a number of 
inititA·.ivea related to the continuous compliance effort. and we 
hope to discuss the progrea• o~ those effort• with you at the 
upcoming workshop at So12~?':e;n ~ine~ DSSE will be forwarding to 
you an updated •~rmr~~' ~f th •.. ~ ~~tivi~i•• pri?r to the workshop. 
However, given the c.-:i•.~f..r.\:!.ng a~ .. 4nti..}n being yiven to · 
•continuoua co~liance,• I think it would be helpful to have a 
common understanding of What that concept entail•· 

In t.h• atrict legal aenae, aource• ar~ required to meet, 
without int•rruption, all applicable emia•ion limitation• and 
other control requirement.a, unleaa •uch limitation• specifically 
provide otherwi••· However, of primary concern to the Agency are 
thoae violation• that could have been prevented, through the 
inatallation of prop•r cont.r~1 eq·.,ip:::ent am: the operation and 
maintenance of that equipment in accordance with proper 
procedures. We believe the concept ot continuou1 compliance is 
essentially the avoidance of preventable excess emiaaion• over 
time aa a re•ult of the proper deaign, operation and maintenance 
of an air pollution aource. Thie includes avoidance of 
preventabie in•tances of excess emiaaicna, minimization of 

.. ,, ,. ,,_, 
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emission• during •uch instances, and the expeditious termination 
of any i~•~anees which do occur. 

In det~rminin9 the appropriate enforcement respons5 to a 
violation, one factor the Regions should consider is whether the 
aource had in place an active program designed to maintain 
continuous complian~e. Such a program would normally invol~e one 
or more of the following elementas continuous or periodic 
aelf-monitoring·of emia•ions: monitoring of operating parameters 
auch as scrubber pressure drop, ineiner~tor combustion temperat~re 
~• !lww ~atear -~intenancr of a apar~ parts inventory: maintenance 
of spare control ··~vice modules1 and procedure• desiqned to 
correct the type• of violation• that are moat likely to occur. 
Evaluating a violator'• O&M program is a necessary •tep in 
determining the type and degree of relief that an enforcement 
action coul~ be expected t.o achieve. 

Documentation of avoidable departu~es from proper procedures 
as just discussed may b~ ~s9d not on~' ~s eupportin9 evidence in 
cases involving emission limit violationa, but as primary evidence 
in cases involv~... ~~lationa of O&M requirement• apeeified in 
permit• and regulationa. As the Agency eontinuea to place more 
emphasis on O&M requirements in the context of national atandards, 
and to encourage States to develop O&M requirements, t.he -
enforcement program nuat be adapted to addreaa violations of these 
requirementa. A violation of specified O&M req\.lirements, even in 
the absence of documented emission limit violation•, can be an 
appropriate trigger for EPA enforcement response. 

In concluaion, evaluation of a aource•a continuing compliance 
program would be useful both in determining the appropriate Agency 
reeponae t.o an emission limit violation, and in aasea•ing the 
aourc•'• compliance with apeeified OkM requirements. 

If 'fft'f ataff can be of assistance in evaluating 11pecific cases, 
please feel free to c~ll Jolin ?.Asnic f" 382-2826. 
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MEMORANDUM 

UNITED STATES ENV:RONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. Z0460 

SEP I 5 91' 

SUBJECT: Guidance on Use of Section 303 of the Clean Air Act 

FROM: Edward E. Reich, Director Cf2 S-: ~ 
Stationary Source Complianc:)>ivi;ion 

Michael S. Alushin~ ). ~ 
Acting Associate Enforcement Counsel for Air 

TO: Directors, Air Management Divisions 
Regions I, V, and IX 

Directors, Air and Waste Management Divisions 
Regions II-IV, VI-VIII, and X 

Regional Counsels 
Regions 1-X 

Attached are two documents regarding procedures to be 
followed during emergency situations covered by Section 3U3 of 
the Clean Air Act. One is the final guideline explaining the 
statutory requirements of Section 103 and the relief available 
in a legal action taken under that section. The second is a 
manual outlining the services that ~an be proviaed through.the 
contract mechanism of the·Stationary Source Compliance Division 
of OANR providing technical support in any emergency episode 
that arises. ' 

After we distributed draft versions of these documents to 
you last April, we received some comments and have tried to 
incorporate them into the final guidance being distributed today. 
Thank you for all the comments we received. 

We hope that this guidance will encourage greater use of 
Section 303. If you have any questions about these materials, 
please contact Mark Antell at 382-2883 concerning the technical 
manual er Judy Katz at 382-2843 concerning the legal guidance. 

Attachments 



INITIATION OF ADMINISTRATIVE ANO CIVIL ACTION 
UNDER SECTION 303 OF THE CLEAN AIR ACT 

DURING AIR POLLUTION EMERGENCIES 

The purpose of this guideline is to explain the statutory 
requirements and resource needs which must be met in order to 
take action under Section 303 of the Clean Air Acti/ in the 
event of an air pollution emergency. Thia guideline is directed 
towards both meteorological episodes (e.g., thermal inversions) 

i/Section 303, as amended in 1977 and codified at 42 u.s.c. 
Section 7603, reads as follows: 

(a) Notwithstanding any other provision of this chapcer, the 
Administrator, upon receipt of evidence that a pollution source 
or or combination of sources (including moving sources) is pre
senting an imminent and substantial endangerment to the health 
of persons, and that the appropriate State or local authorities 
have not acted to abate such sources, may bring suit on behalf 
of the United States in the appropriate United States District 
court to immediately restrain any person causing or contribut
ing to the alleged pollution to stop the emission of air 
pollutants causing or contributing to such pollution or to take 
such other actions as may be necessary. If it is not practicable 
to assure prompt protection of the health of persons solely by 
commencement of such a civil act~on, .the Administrator may 

· issue such orders as may be necessary to protect the health of 
persons who are, or may be, affected by such pollution source 
(or sources). Prior to taking any action under this section, 
the Administrator shall consult with the State and local 
authorities in order to confirm the correctness of the infor
mation on which the action proposed to be taken is based and 
to ascertain the action which such authorities are, or will 
be, taking. Such order shall be effective for a period of not 
more than twenty-four hours unless the Administrator begins an 
action under the first sentence of thls subsection before the 
expiraticn of such period. Whenever the Administrator brings 
such an action within such period, such orders shall be 
effective for a period of forty-eight hours or such a longer 
period as may be authorized by the court pending litigation or 
thereafter. 

(b) Any person who willfully violates, or fails or refusea to 
comply with, any order issued by the Administrator under 
subsection (a) of this section may, in an action brought in the 
appropriate United States District Court to enforce such order, 
be fined not more than $5,000 for each day during which such 
violation occurs or failure to comply continues. 
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involving dangerously high levels of criteria or non-criteria 
pollutants; situations in which chronic exposure to air pollution 
causes endangerment by cumulative effect, and incidents invoiving 
industrial accidents or malfunctions (e.g., breakdown of pollu
tion control devices) resulting in the release of air pollutants 
in hazardous concentrations. 

STATUTORY PREQUISITES 

1. An Im:ninent and Substantial Endangerment to Health 

The threshold prerequisite is the existence of "evidence 
that a pollution source or combination of sources ( including 
moving sources) is presenting an imminent and substantial risk 
of harm. It should be emphasized that endangerment means a 
risk or threat to human health, and that EPA should not delay 
action until actual injury occurs. Such delay would thwart the 
express intent of the Clean Air Act to protect the nation's air 
quality in the interest of the public health. Section 303 is a 
precautionary provision, ·aimed at the avoidance of potential · 
harm. lbis is best illustrated by the House Report on the 
Clean Act Amendments of 1977: 

In retaining the words "imminent and substantial 
endangercent to the health of persons", the committee 
intends that the authority of this section not be used 
where the risk of harm is completely speculative in 
nature or where the harm threatened is insubstantial. 
However, ••• the committee -inteAds that this language 
be constructed by the courts and the Administrator so 
as to give paramount importance to the objective of 
protection of the public health. Administrative and 
udicial ic lementation of this authorit 

ear y enou~ to prevent t e potent1a rom 
materializing. 

H.R. Rep. No. 95-294, 9Sth Cong., Sess. 328 (1977) (emphasis added). 

lbere is also some judicial opinion supporting an 
interpretation of the endangerment standard as being cerely 
precautionary, and permitting remedial action prior to the 
occurrence of any actual harm. In Ethyl Cortoration v. 
Environmental Protection Agency, 541 F:ld 10.C. cir. 1976), 
the Court ruled that EPA had properly acted to regulate lead in 
gasoline upon finding, under Section 211 of the Clean Air Act, 
that lead emissions would "endanger" as requiring only a finding 
only a finding that lead emissions presented a "significant 
risk" of injury to the public. There were no findings of the 
p,resence of actual harm. In upholding the Agency's view of the 
'endanger" standard in Section 211, the Court explained: 

When one is endangered, harm is threatened; 
no actual injury need ever occur •• A 
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statute allowing for regulation in the face 
of danger is, necessarily, a precautionary 
statute. Regulatory action may be taken 
before the threatened harm occurs; indeed, 
the very existence of such precautionary 
legislation would seem to demand that 
regulatory action precede, and, optiomally, 
prevent, the perceived ~hreat. 

541 F.2d at 13. In Reserve Mining Comvany v. Environmental 
Protection Agency, 514 F.2d 492 (8th Cir. 1975), the Court had 
similarly interprete~ an endangerment standard in the Federal 
Water Pollution Control Act in a case involving asbestos 
discharges into Lake Superior. The court stated that "Congress 
used the term "endangering" in a precautionary or preventive 
sense, and, therefore, evidence of potential harm as well as 
actual harm comes within the purview of that term." 514 F.2d 
at 528. 

An important question for purposes of Section 303 of the 
Clean Air Act, however, concerns the effect of the modifying 
P.hrase "imminent and substantial" upon the meaning of 
'endangerment." In Reserve Mining, the Court stated that the 
"term 'endangering' ••• connotes a lesser risk of harm than the 
phrase 'imminent and substantial endanger.nent to the health of 
persons.'" 514 F .2d at 528. Accord, Ethal Corporation v. 
Enviror.mental Protection Agency, S41 F·.2 at 20 n.36. This 
Issue is particularly important to EPA's ability under Section 
303 to abate suspected carcinogens, the harm from which might 
take many years to manifest itself. 

It is our position that in order to adequately safeguard 
public health by being in a position to preclude ~n air pollution 
emergency at its inception·, the phrase "imminent and substantial 

· endanger:nent" must be interpreted to refer to an imminent and 
substantial risk of harm, no matter how distant the ·manifestion 
of harm may Di:- If there exists a non-speculative risk of 
harm, the agency may properly act under Section 303. This is 
consistent with the legislative history quoted previously, and 
with the established definition of "endangerment" as referring 
to the risk of harm, not actual harm itself. This is also 
consist~with the 1970 Senate Report on Section 303, which 
states: 

The levels of concentration of air pollution agents or 
combination of agents which substantially endanger 
health are levels which should never be reached in any 
community. \lhen the prediction can reasonably be made 
that such elevated levels could be reached even for a 
short period of ti~e--that it is that they are i~minent 
--an emergency action plan should be implemented ••• 
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s. Reo. No. 91-1196, 91st Cong., 2d Sess. 36 (1970). Thus, EPA 
may properly take action to abate air emissions when a substa~tial 
risk of harm is about to arise. This is several steps prior to 
the occurrence of any actual harm, but is a~propriate in view 
of the precautionary nature of Section 303._/ 

'nlis approach is also crucial to the Agency's ability to 
abate emissions which are believed to be but which are yet not 
confirmed as dangerous to human health. In United States 
v. Vertac Chemical Corporation, 4a9 F. Supp. 870 (E.D. Ark. 
1980), the Court found the chemical dioxin, widely believed but 
not fully proven to be hazardous, to be presenting a "reasonable 
cedical concern over public health" and to be thereby constituting 
an imminent and substantial endangerment to health under Section 
7003 of the Resource Conservation and Recovery Act. Id. at 
885. An Agency response under Section 303 of the Clean Air Act 
would be appropriate in the presence of pollutants reasonably 
oelieved to be dangerous to human health. As with regard to any 
pollutants sought to be abated under Section 303, EPA oust be · 
prepared to document the basis of its belief in the danger of 
these pollutants. If the Agency can show a "reasonable medical 
concern" created by the suspect emissions, it will have met the 
"imminent and substantial endangement" test of Section 303. 

Appendix L of the State Implementation Plan regulations 
(40 CFR Part 51) outlines a phased emission reduction program 
for air pollution emergencies involving criteria pollutants. 
In increasing degrees of seriousne~s, t.he levels are "alert", 
"warning", "emergency", and "a ignificant harm to health." The 
"significant harm to health" levels are levels at which actual 
injury occurs and are levels that should never be reached. It is 
not consistent with the intent of the Act for the Regional 
Offices to wait until the levels of "significant harm to health," 
specified in 40 CFR 51.16(a), are reached prior to initiating a 
Section 303 action. The "emergency" level is intended to be 
th~ level at which action must be taken to avoid reaching levels 
of significant harm. Generally speaking, it is at these 
designated emergency levels that an imminent and substantial 
endangernient, i.e., an imminent and substantial risk to public 
health, is deemed to exist. The "warning" and "alert" levels 
specified in Appendix L are designed to ameliorate situations 
before the emergency stage by application of moderate controls. 

2/ This permits the Agency to act to seek abatement of emissions 
reasonably believed to be carcinogenic but for which a harmful 
level, and the time for harlD from such emissions to become 
apparent, are both uncertain. 
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Under.certain circumstances an imminent and sub~tantial 
endangerment to health may exist even though the Appendix L 
emergency levels ha~e not been reached. Accordingly, the -
concentrations outlined in Appendix L as the "emergency levels" 
are only to be considered as a guide in determining when an 
imminent and substantial endangerment to health exists. Flexi
bility is essential and appropriate action must be taken pursuant 
to Section 303 whenever lt is necessary to prevent the signifi
cant harm to health levels from being reached. For example, if 
review of forecasted meteorological conditions indicate that a 
situation is likely to deteriorate so rapidly that any action 
started at the emergency level in Appendix L would come too 
late to be etiective in preventing the significant harm to 
health level from being reached, the Agency should act at such 
earlier time as is necessary to allow for enforcement action 
to be effective. Moreover, emergency conditions can be present 
even ii there is no clear prediction that specified endangerment 
levels will be reached. An imminent and substantial endangerment 
to health may exist. for example, where pollutant concentrations 
lower than estaolished emergency levels occur or are predicted· 
to occur for an extended period of time. 

With regard to non-criteria pollutants, sources of 
information on dangerous concentrations may vary. Among these 
are standards established by the Occupational Safety and Health 
Administration (OSHA) for exposure to air pollutants inside 
the workplace. Although not directly related t.o ambient air, 
these standards might provide a starting point for assessing 

.the risk to the public when such -pollatants, 1 e.g., various 
organics, become airborne in a community. Computerized health 
effects data bases, such as Texline and Chemline, might also be 
helpful. (These data bases are run by the National Library of 
Medicine and may be accessed through the EPA Headquarters or 
regional office libraries.) It will be necessary to gather 
scientific and medical data, in addition to meterological 
data, in order to find an· imminent and substantial endangerment 
to public health as a result of emissions of non-criteria 
pollutants. The role of experts for this purpose is discussed 
below. 

2. State or Local Authorities Have Not Acted to Abate Pollution 
Source(s). 

A second prequisite to initiating a Section 303 action is 
that the Administrator receive evidence "that appropriate .State 
or local authorities have not acted to abate such sources." 
Section 51.16(a) of 40 CFR requires that each State Implementation 
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Plan for a~riority I ~egion include a contingency plan which, 
as a minimu.Jl, provides for· taking any emission ~ontrol actions 
necessary to prevent ambient air pollutants concentrat!ons of 
criteria pollutants froc rearhing levels which could cause 
significant harm to the health of persons. Mere specifically, 
the State Implementation Plans submitted to the Administrator 
were: (1) to specify two or more stages of episode criteria; (2) 
to provide for public announcements whenever any specific stage 
has been determined to exist; an4 (3) to specify emission 
control actions to be taken at each episode stage. (Section 
51 .16(g) of the Impleme~tation Plan regulations requires that 
the State Implementation Plana for Priority II regions include, 
as a minimura, requirements (1) and {2);) Although Section 
51.16 addresses only SIP contingency plans for criteria 
pollutants, the requirement of State or local failure to abate 
applies also to conditions involving non-criteria pollutants. 
The issue for purposes of implementing Section 303 is at what 
point it becomes the duty or the prerogative of EPA to act to -
abate an air pollution emergency. 

Prevention and curtailment of an air pollution emerg~ncy 
-is initially the responsibility of State and local governments. 
EPA has secondary responsibility for taking steps to avert 
emergency conditions. !be Regional Office's initial duty, 
therefore, is to observe State and local abatement efforts 
(e.g., monitoring implementation of an emergency episode plan) 
and to render assistance should a State or locality request it. 
_The Regional Office should take action under Section 303 only 
if State and local action is either unsuccessful or not forth
coming, as where a State lacks adequate abatement resources or 
simply refuses to attempt to abate the emergency. Under such 
circumstances, the Regional Office may assume primary responsi
bility for curtailing the emergency or, preferably, render 
technical assistance to the State's abatement efforts. 

The time allowed for State and local government to take 
adequate action prior to EPA's assuming primary responsibility 
will obviously depend on the nature of the potential or actual 
emergency. 'nle more the endangerment would be increased by 
delay, the shorter this lead-time should be. All that is 
required by Section 303, however, is that State or local action 
be insufficient to abate or preclude the emergency conditions, 
and that the appropriate State or local agency be consulted in 
order to determine what action it intends to take, and whether 
the information upon which EPA intends to act is accurate. 
The requirement of consultation should not be viewed as an 
obstacle to effective action by EPA. As explained in the 
House Report on the 1977 Clean Air Amendments: 



-7-

The consultation requirement is in furtherance 
of the committee's intent that the Administrator 
not supplant effective State or local emergency 
abate~ent action. However •••• if State and local 
efforts are not forthcoming in timely fashion 
to abate the hazardous condition, this provlsion 
would permit prompt action by the Administrator. 

H.R. Rep. 95-294, 95th Cong., lst.Sess. 328 (1977). The 
consultation requirement is therefore not a concurrence 
requirement, but rather one of notification and corroboration 
prior to taking action. ~e scope of action taken by EPA 
should be restricted to what is necessary as a SU?plement to 
any action taken by State or local authorities, as, e.g., where 
a State is able to imple~ent only portions of its SI? emergency 
episode plan, yet further action is needed to curtail the episode. 
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RELIEF AVAILABLE UNDER SECTION 303 · 

The foregoing statutory prerequisites apply to both the 
initiation of a civil action to abate an air pollution emergency 
and to the issuance of an order by the A~ministrator directly 
to the source of the hazardous air emissions, demanding a 
curtailment of those emissions. These two forms of relief--the 
civil action for an injunction and· the administrative order-
are briefly discussed below. 

1. Injunctive Relief 

Section 303 permits the Administrator to seek injunctive 
relief in a federal district court "upon receipt of evidence 
that a pollution source or combination of sources (including 
moving sources) is presenting an imminent and substantial 
endangerment to the health of persons, and that the appropriate · 
State or local authorities have not acted to abate such sources ••• " 
Pursuant to the Memorandum of Understanding between EPA and the 
Department of Justice, codified in Section 305 of the Clean Air 
Act, the action would be filed on behalf of the Administrator 
by the United States Attorney for the appropriate federal court 
district. EP~ Regional and Headquarters Offices, however, have 
the responsibility of providing all data and evidentiary material 
to the Department of Justice. 

.. . 
As will be discussed more fully below, it is essential to 

a successful civil action that expert testimony be elicited, 
either in the form of affidavits or through expert appearances 
at depositions or trial, regarding the risk of harmful effects 
to the health of persons from exposure to the relevant pollutant. 
This is especially so in the case of an eme~gency involving a 
non-criteria pollutant, the harmful levels or effects of which 
have not already been established by EPA or other agencies. A 
diligent efforC should be made to obtain evidence, perhaps from 
citizen complaints or hospital records, that the particular 
emission sought to be controlled has in fact already caused 
adverse effects to the health of some individuals. Such evidence, 
while not essential to a Section 303 action, could be helpful 
in substantiating an iominent and substantial endangerment. 
Among the experts to be consulted concerning hazardous pollutants 
and the presence and extent of any adverse health effects are 
physicians, epidemiologists, and toxicologists. 

In addition, expert meteorological testimony is needed 
in order to assess the magnitude of hazardous pollutant 
concentrations and to pinpoint the source of the dangerous 
emissions, if not already known (as in an area of numerous 
industrial point sources), and to ascertain the expected 
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geographical breadth of the emergency. based Jpon such parameters 
as current and forecasted wind speed, wind direction, atmospheric 
stability, tecperature, and precipitation.3/ 'Ole meteorological 
expert may also be able to predict the du=ation of an emergency 
episode by deteroining the time which will elapse before changed 
meteorological conditions might substantially improve the 
dispersion of the hazardous pollutant concentrations. 

Also, experts in industrial processes and pollution controls 
will be needed in order to explain to a court the nature of the 
polluting process and what abatement options are available, 
e.g., plant shutdown versus reduced production. In any action 
for an injunction, a court can be expected to provide no more 
relief than is necessary, and place as light a burden as possible 
on the emitting source, in providing for effective curtailment 
of the air pollution emergency. The industrial expert will 
thus play a crucial role in the shaping of judicial relief in a 
Section 303 action. 

This testimony--medical, scientific, meteorological, and 
technical--is essential to prevailing in a Section 303 suit. 
The burden of proof will be on the Government, which must show 
by a preponderance of the evidence that the defendant is the 
source of air pollutants which, by their very nature or because 
of existing ceteorological conditi_ons, .have caused harm to 
individuals or are pres~nting an imminent and substantial risk 
of such harm. In order to assure the credibility of this 
testimony. sampling personnel should be prepared to testify 
to the reliability and quality assurance of the air samples 
evaluated by the experts. · 

The procedure for seeking an injun~tion are set forth in 
the Federal Rules of Civil Procedure, Rule 65 {copy attached). 
In the event that immediate relief is needed, Rule 65 provides 
for temporary injunctive relief in the form of a preliminary 
injunction which can be obtained from a federal district court, 
after a hearing, in order to reduce further emissions of· the 
suspect pollutant below emergency levels until a full trial can 
be held. lhe government should be prepared to have its experts 
testify in court if preliminary or permanent injunction is sought. 

3/ Atomospher!c stability refers the degree of turbulence in 
the atmosphere. 
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The following should be kept tn mind as elements of proof 
necessary to obtaining a freliminary injunction: 

1. Absent immediate injunctive relief, irreparable harm will 
be caused by the pollut~ng source(s); 2) this harm would 
outweigh any harm to the source(s) from the granting of relief 
requiring the source(s) to abate-emissions; 3) the risk to 
public health is sufficient to make success on the merits and 
the granting of a permanent injunction likely; and 4) the public 
interest necessitates immediate relief. See 7-pt. 2 Moores 
Federal Practice para, 65.04 (1980); See also United States 
v. MiCf#est Solvent Recovery. Inc., 484'"'F'. Supp. 138. 144 (N.D. 
Ind. 1980). 

In addition, Rule 65 provides for injunctive relief in the 
form of ten-day temporary restraining order (TRO), which can be 
granted without a hearing while a motion for preliminary 
inju~ction is prepared.~/ Expert testimony in the form of 
affidavit should suffice for the purpose of obtaining a TRO. 

The proof necessary to obtain a TRO is that immediate 
and irreparable injury will occur if injunctive relief is 
withheld until the defendant can be given notice and an 
opportunity to appear. Rule 65 implies that a hearing on a 

.motion for preliminary injunctio~ should take place as soon as 
possible after the granting of a TRO. Id., Para. 65.05-65.08; see 
also 4 West's Federal For.ns 55297 (197'0')". 

2. Administrative Order 

Prior to the 1977 Clean Air Act Amendments, the only method 
of enforcement provided in Section 303 was injunctive relief 
from a federal district court upon a showing of imminent and 
substantial endangerment from air pollutant emissions. The 
1977 Amendments left this authority in place and added a provision 
authorizing the Administrate~ to issue an order to a source to 
take steps to curtail its emissions in the event "it is not 
practicable to assure prompt protection of the health of persons 
solely by commencement of ••• a civil action." Within twenty-four 

4/ Only once has a TRO·been requested under Section 303. The 
incident occurred in 1971, in Birmingham, Ala. After local 
efforts to curtail emissions from several sources failed, a TRO 
was requested and granted under Section 303, requiring various 
process modifications and cessations. 
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hours of issuing the order, however, the Administrator must 
file a suit for injunctive relief, or the order will expire. 
Upon such filing, the court may then extend the life of the 
order pending litigation. Violation of the order may be 
penalized up to $5,000 per day per violation. This penalty may 
be sought in a civil action brought to enforce the order.5/ 
Also in such an action, a sourc~-may challenge the Administrator's 
basis for issuing the order. 

This administrative order mechanism was intended by Congress 
to enhance EPA's emergency response capability even ~eyond that 
provided by the TRO process previously discussed. As explained 
in the 1977 House Report: 

Even more prompt action may be necessary 
where pollution levels exceed the never to be 
exceeded levels without prior forecast that 
this' may occur ••• '11le committee bill reflects 
the committee's determination to confer 
completely adequate authority to deal promptly 
and effectively with emergency situations 
which jeopardize the health of persons, nius, 
the section provides that if it is not 
practicable to assure prompt protection of health 
solely by commencement of a ~ivil action, the 
Admin~strator may issue such orders as may be 
necessary for this purpose. 

H.R. Rep. No.95-294, 95th Cong., 1st Sess. 327-28 (1977) 
(emphasis added). The administrative order is thus an available 
enforcement mechanism in tr.ose instances where even a TRO might 
b~ issued too late to effec.tively curtail an endangerment to 
public health. Such situations might be those involving emissions 
that are hazardous even in very limited duration of exposure, 
rendering a TRO too late to be fully effective, or situations 
which, although potentially quite harmful, are expected to be 
of very short duration, such that the emissions would cease 
before the TRO could issue (e.g., the demolition of an asbestos
lined building). In such situations, the time required to 
gather the expert evidence in support of a TRO might defeat 
efforts to avert adverse public health effects, absent a more 
immediate enforcement mechanism. 

'I This ls analagous to the provision in Section 113(b) of the 
clean Air Act for a civil action to enforce, and seek penalties 
for violation of, an order issued under Section 113(a) to comply 
with emission limitations, 
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The administrative order is just such a mechanism. Expert 
testimony is not required for issuance of an administrative 
order. What is needed, however, is evidence which reasonably 
leads the Administrator to believe chat certain air emissions 
from particular sources are creating an imminent and substantial 
endangerment to public health. This evidence might be in the 
form of emissions data co~bined with adverse meteorological 
reports and medical bulletins. Provided the informal consul
tation requirement has been met, the Administrator may issue 
an order .calling for abatement of emissions by whatever means 
the Administrator determines are necessary under the circum
stances of the case. Because of the potential adverse economic 

. impact of such an order upon the source, the order should 
require no more than what is clearly necessary to curtailing 
hazardous emissions. The fact that the order may only last 
twenty-four hours, during which time a TRO application and 
civil suit can feasibly be filed, and that the basis of the 
order may be challenged by any source subject to it in a pro
ceeding to enforce the order, are indicative of Congress' 
intent that the order be im~ediately available although not 
necessarily supported by the best possible expert credible 
evidence. 

Note that the administrative order may also be used to 
require additional sampling or monitoring by the suspected 
so.urce with a view towards abating its emissions. This addi
tional data can then by utilized in a subsequent civil action, 
if such an action is necessary to abatement. Additional sampl
ing and monitoring may also be required of a source through 
the use of Section 114 of the Clean Air Act Act. Section 
113(a)(J) permits EPA to issue an order to a source if its 
fails to comply with a requirement of 114. Such an order is 
not effective until the person to whom it is issued has had an 
opportunity to confer with EPA. 

Thus, Section 114 provides a mechanism for requiring 
source sampling and monitoring with a much lower standard of 
proof of violation than that required by Section 303. EPA may 
issue an order requiring sampling and monitoring under Section 
114 for the purpose "(i) of developing or assisting in the 
development of any implementation plan under section 110 or 
111(d), any standard of performance under section 111, (ii) of 
determining whether any person is in violation of any such 
standard or any requirement of such a plan, or {iii) carrying 
~ut any provision of this Act ••• " This is contrasted with the 
:·equirement under section 303 that EPA have evidence that a 
.source "is presenting an it11:ninent and subtantial endangerment 
to the health of persons, and that appropriate State or local 
auhoritles have not acted to abate such sources." However, 
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while the standard for issuing a 114 order is lower, a 114 test
ing order takes longer to enforce because it t'?'~st be enforced 
by the issuance of a 113(a)(J) order after the source has been 
offered an opportunity to confer. 

Delegations for Issuing Administrative Orders 
and Judicial Complaints Under Section 303 

I. Administrative Orders 

Pursuant to Delegation 7-49, authority to issue adminis
trative order3 under Section 303 rests with the Regional 
Administrators and the Assistant Administrator for Air, Noise, 
and Radiation. 'nle Regional Adcinistrators must consult with 
the Associate Enforcement Counsel for Air before issuing such 
orders. 'nle Assistant Administrator for Air, Noise and 
Radiation must consult in advance with the Associate Enforcemenr 
Counsel for Air and notify any affected Regional Administrator 
or their des1gnees before issuing orders •. Because speed is of 
the essence in issuing administrative orders under Section 
303, the Head~uarters concurrences can be issued by telephone 
and followed up later in writing. 

II. Referral of Civil Actions for Injunctive Relief 

Pursuant to Delegation 7-22-A, alL referrals- to the 
Departnent of Justice of requests for civil actions for emergency 
TRO's must be made by the Special Counsel for Enforcement. The 
Special Counsel for Enforcement cust notify che Assistant 
Administrator for Air, Noise and Radiation and the appropriate 
Regional Administrator when a ca~e is referred to the Department 
of .Justice. 
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FORMS FOR JBTAINING INJUNCTIVE RELIEF 
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MOTION FOR TEMPORARY RESTRAINING ORDER 

The United States of America, by its undersigned attorneys, 
by authcrization of the Attorney General and acting at the 
request of the Administrator of the Environmental Protection 
Agency, moves that this Court, in order to prevent irreparable 
injury to the United States and its citizens, enter immediately 
an order to restrain temporarily ~he defendatns set for thi n 
the compalint from discharging excessive (pollutant) into the 
ambient air pending action by this Court on te complaint filed 
this day by the United States in this cause, and in support of 
the motion, states: 

Defendants are discharging from their plants and/or 
installations at (city, state) , substantial amounts 
of Cpollutant2 , into the ambi?nt air. Such discharges (in 
combination with adverse weathe~ conditions) have caused or 
are contributing to, concentrations of ( ollutant , in the 
ambient air exceedings a level of (num er units) of 
(pollutant • This level presents a~_imminent and substantial 
endangerment to the health of persons. -

The appropriate state and local authorities have diligently 
attempted to decrease the level of contamination in the atmo
sphere. However, defendants continue to discharge (pollutant 
into the ambient atmosphere causing imminent and substantial 
endangerment to the health of persons.· 

The presense of such levels of (pollutant is a present 
and continuing danger to human health. Unless the discharges 
of (pollutant are immediately restrained,- the health of people 
in the area will continue to suffer immediate and irreparable 
harm. 

Plaintiff further moves for said Temporary Restraining 
Order to be issued forthwith and without notice, on the ground 
that the discharge constitute and imminent and substantial 
endangerment to the health of persons. 
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Therefore, in view of the immediate danger to public health 
that the defendants are contributing to by the release of 
(pollutants) into the ambient air, plaintiff prays that the 
Court enter a temporary restraining order immediately. 

By 

Respectfully submitted, 

Assistant Attorney General 

United States Attorney 

(signature) 

Assistant United States Attorney 

(signature) 

Attorney 
Depa~tment of Justice 
Washington, D.C. 20530 
Attorneys for Plaintiff 
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TEMPORARY RESTRAINING ORDEl 

This cause came to be heard on the motion of plaintiff, 
upon the complaint herein and affidavits attached thereto, for 
a temporary restraining order; and, it appearing to the court 
therefrom that immediate and irreparable injury, loss and 
dacage will result to the plaintiff before notice can be given 
and the defendant or his attorney can be heard in opposition to 
the granting of a te~porary restraining order for the reason 
that continued levels of pollution by (pollutant) will cause 
irreparble damage to the health of persons, It Is 

ORDERED, that defendants set out in the comrlaint filed 
herein, their agents, servants, employees and attorneys and all 
persons in active concert or participation with them are hereby_ 
restrained from causing or contributing the alledged pollution 
and each defendant separately must take the following action: 

(List each defendant separately and state what immediate 
action that defendant must take). 

ORDERED, that this order expire within 10 days after entry, 
unless within said time it is for good cause shown extended for 
a longer period, and it is furthe~ 

ORDERED, that plaintiff's complaint be set for hearing on 
preliminary injunction on (date) at (time) of that 
day or as soon thereafter as counsel can be fieard, In the United 
States District courtroom in the City of , State 
of • -------

This order issued at city, state , this 
(month) , (year) • ---- day of 

United States District Judge 
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COMPLAINT 
(for Civil Action) 

The United States of America, by its undersigned attorneys and 
by authority of the Attorney General alleges that: 

1. This is.a civil action to enjoin the above names 
defendant(s) from discharging any (pollutant) into the ambient 
atmosphere from their manufacturiQg operations in the (city, 
state) area. Such discharges contribute to the imminent and 
substantial endangerment to the health of persons as detet'l!lined 
by the Administrator of the Environmental Protection Agency. 
Authority to bring this action is in the Department of Justice 
by 42 USC 7605. 

2. This court has jurisdiction of the subject matter of 
this action pursuant to 28 USC 1345. 

3. Defendant(s) are corporations doing business in (city,) 
state) within the District of (Federal district court). 

4. During normal operation of the defendants' plants the 
defendants discharge (pollutant) into the ambient air. 

5. The Administrator of the Environ~ental Protection 
,Agency has received evidence that a combination of pollution 
sources, including the defendant's plants, ~re presenting an 
imminent and substantial endangerm·ent to the health of persons 
of discharging matter into the ambient air. 

6. The appropriate State and local authorities have 
diligently attempted to decrease the level of contamination in 
the atmosphere. However. the various sources emitting (pollutant) 
in significant quantities, including the defendants plants, 
continue to discharge (lollutant)into the ambient atmosphere to 
levels that cause signi leant harm to the health of human beings. 

7. The average (faflhtant) level in the ambient air for 
the past forty-eight ( ours is approximately (number) (units) 
Such levels for such periods of time are harmful to the health 
of human beings. 
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8. 'nle discharges of matter by the defend~nts should be 
eliminated pursuant to Section 303 of the Clean Air act which 
provides: 

(a) Notwithstanding any other provisions of this Act, the 
Administrator upon receipt of evidence that a pollution 

source or combination of sources (including moving sources) 
is presenting an imminent and substantial endangerment to 
the health of persons, and that appropriate State or local , 
authorities have not acted at abate such sources. may bring 

on behalf of the United States in the approp~iate 
United States district court to imoediately restrain 
any person causing or contributing to the alleged 
pollution to atop the emission of alr pollutants 
causing or contributing to such pollution or to 
take such other action as may be necessary. If 
it is not practlcable to assure prompt protection 
of the health of persons solely by commencement 
of such a civil action, the Administrator may issue 
such orders as may be necessary to protect the 
health of persona who are, or may be, affected by such 
pollution source (or sources). Prior to taking 
any action under this section, the Administrator shall 
consult with the State and local authorities in order to 
conf ir.n the correctness of the iqformation ~n which 
the action proposed to be taken is based and to 
ascertain the action which such authorities 
are, or will be, taking. Such order shall be 
effective for a period of not more than twenty-four 
hours unless the Administrator brings an action 
under the first sentence of this subsection before the 
expiration of such period. 'Whenever the Administrator 
brings such an action within such period, such 
order shall be effective for a period of forty-eight 
hours or such longer period as may be authorized 
by the court pending litlgation or thereafter. 

(b) Any person who will fully violated or fails or refuses 
to comply with, any order issued by the Administrator under 
subsection (a) may, in an action brought in the appropriate 
United States district court to enforce such order, be 
fined not more than $5,000 for each day during which 
such violation occurs or failure to cowply continues. 

9. The continuous emission of (pollutant) into the ambient air 
by the defendants contributes to the present situation which, 
if allowed to continue, will cause significant harm to the 
health of persons in the cl;y area. 
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10. nie UnitP.d States of America and its citizens will _ 
suffer immediate and ir~eparable harm to their health unless 
the defendants are immediately restrained from discharging 
(pollutant) into. 

WHEREFORE, THE UNITED STATES PRAYS: 

a. 'nlat the defendants, their officiers, directors, agents, 
servants, employees, attorneys, auccessors, and assigns, and 
each of them cease the discharge of (pollutant) into the acbient 
air in a manner prescribed by this Court and not discharge such 
matter thereafter unless pursuant to instruction to do so from 
this Court. 

b. That costs and disbursements of this action.be awarded 
to the plaintiff; and 

c. That this Court grant such other and further relief as 
it seem just and proper. 

(no signature necessary) 
Assistant Attorney General 

(no signature necessary) 
Oni~ed ~tates Att~rney 

BY.._--..~~--.__,.----...,,....~~-,..--.--.-
Asslstant United States Attorney 

Attorney, Department of Justice 
Washington, D.C. 20530 

Attorneys for Plaintiff 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 

IN THE MATrER OF 
(source) 

PROCEEDINGS PURSUANT TO 
SECTION 303 OF THE CLEAN 
AIR ACT, AS AMENDED, 
42 u.s.c. §7401 ~ .!!S.:.· 
42 U.S.C. S7603 

(Address) 

- ) 
) 
) DOCKET NO ( ) 
) --
) 
) 
) 
) 
) 
) 

----------------------------- ) 

The Reglonal Admlnlstrator for Region ( ) of the United 
States Environmental Protection Agency (EPA)-mikes the following 
Findings of Fact, reaches the following Conclusion of Law and 
Issues the following Order: 

FINDINGS OF FACT 

1. The Administrator of EPA his delegated the authority vested 
in him by Section 303 of the Clean Air Act (the Act) as amended, 
42 u.s.c. 57401 ~ ~,. 42 u.s.c. 57603, to_ the Regional 
Administrator for RegI'On ( __ ). 

2. Section 303 of the Act; 42 u.s.c. 57603 provides that, upon 
receipt of evidence that a pollution source or combination of 
sources is presenting an imminent and substantial endangerment 
to the health of persons and that appropriate State or local 
authorities have not acted to abate such sources, the Administrator 
may issue such orders as may be necessary to protect the health 
of persons who are, or may be, affected by such pollution source 
or sources. 

3. Defendants are discharging from their plants and/or 
installations at (city/state), substantial amounts of (pollutant), 
into the ambient air. Such discharges (in combination with 
adverse weather conditions) have caused or are contributing to, 
concentrations of (pollutant)), in the ambient air exceeding a 
level of (number) ~units) of (~ollutant). This level presents 
an imminent and su stantlal en angerment to the health of persons. 
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4. (source) is a source which is presenting an lmminent-
and substantial endangerment to the health of persons. 

S. (state) and (local jurisdiction)) authorities have not 
acted to abate (list sources). 

OR 

(state) and (local jurisdiction )) authorities have dililently 
attempted to aecrease the level of contamination in the at~osphere. 
However, defendants continue to discharge (pollutant) into the 
ambient atoosphere causing imminent and supstantial endangerment 
to the health of persons. 
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CONCLUSION OF LAW 

1. The Regional Administrator for Region () (The Regional 
Administrator, is vested with the authority-of the Administrator 
under Section 303 of the Act, 42 U.S.C. 17603. 

2. (Source(s) have been found by the Regional Administrator 
to be presenting an imminent and substantial endangerment to 
the health of persons and to be an appropriate subject for the 
issuance of an order under Section 303 of the Act. 

ORDER 

The Regional Adcinistrator for Region ( ) hereby orders 
that defendants set out in this order, their~gen~s. servants, 
employees and attorneys and all persons in active concert or 
participation with them are hereby ordered to refrain from -
causing or contributing to levels of pollution that will cause 
irreparble damage to the health of persons and each defendant 
separately must take the following action: 

1. (List each defendant separately and state what immediate 
action that defendant must take.) 

2. This order shall be effective for a period of not more than 
twenty-four hours unless the Regional Administrator files a 
civil action on behalf of the United States in the appropriate 
United States district court to immediately restrain any person 
causing or contributing to the alleged pollution to stop the 
emission of air pollutants causing or contributing to such 
pollution or to take such other actions aa may be necessary. 

3. Thia Order ia effective immediately upon receipt by 
defendants. The Regional Administrator for Region ( ) hereby 
issues the above-identified Order which shall become---elfective 
as provided therein. 

date Regional Administrator 
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GUIDANCE ON SECTION 303 OF THE CLEAN AIR ACT 
April 1999 

I. INTRODUCTION 

Section 303 of the Clean Air Act (Act), 42 U.S.C. § 7603, 1 authorizes the Admmistrator 

of the Environmental Protection Agency (EPA) to brmg an action for injunctive relief to abate 

imminent and substantial endangerments to public health, welfare, or the environment caused by 

em1ss1ons of air pollutants.2 Section 303 allows EPA to m1hate JUdic1al action against, or issue an 
admm1strative order to, any person who 1s causing or contributing to the pollution to stop the 
em1ss1ons of the pollutants or to take other action as necessary. As discussed m this guidance, 

§303 1s a "gap-fill mg" authority, providing a basis for injunctive relief for a wide range of 

endangerment scenarios, regardless of a pollution source's compliance or noncompliance with 
any prov1s10n of the Act. It also provides for injunctive relief when an air pollutant(s) is not 

otherwise regulated under the Act 

On September 15, 1983, EPA issued a gmdance document entitled Initiatwn of 
Adm1111strative and Civil Actwn under Section 303 of the Clean Air Act Durmg Air Pollution 
Emergencies. EPA 1s 1ssumg this updated gmdance m hght of the 1990 Amendments to the Act 

1 Section 303, as amended m 1990, and codified at 42 U .S C § 7603, reads as follows: 

Notwithstanding any other prov1s1ons of this chapter, the Adm1mstrator, upon receipt of 
evidence that a pollution source or combmatlon of sources (mcludmg movmg sources) 1s presentmg an 
1mnunent and substantial endangerment to public health or welfare, or the environment, may bnng suit 
on behalf of the United States m the appropnate United States d1stnct court to 1mmed1ately restrain any 
person causmg or contributing to the alleged pollution to stop the em1ss1on of air pollutants causmg or 
contnbutmg to such pollution or to take such other action as may be necessary If 1t 1s not practicable to 
assure prompt protection of public health or welfare or the environment by commencement of such a 
civil action, the Admm1strator may issue such orders as may be necessary to protect pubhc health or 
welfare or the environment Prior to takmg any action under this section, the Admm1strator shall consult 
with appropriate State and local authorities and attempt to confirm the accuracy of the mfom1ahon on 
which the action proposed to be taken 1s based. Any order issued by the Adm1mstrator under this section 
shall be effective upon issuance and shall remam m effect for a penod of not more than 60 days, unless 
the Admm1strator brings an action pursuant to the first sentence of this sect10n before the expiration of 
that penod Whenever the Admm1strator brmgs an action w1thm the 60-day penod, such order shall 
remam m effect for an add1t1onal 14 days or for such longer penod as may be authonzed by the court m 
which such action 1s brought 

2 Section 302(g), Definitions, and codified at 42 U S C. §7602(g), reads as follows: 

The term "air pollutant" means any air pollution agent or combmat1on of such agents, including 
any physical, chemical, b1olog1cal, rad10act1ve (mcludmg source matenal, special nuclear matenal, and 
byproduct matenal) substance or matter which 1s emitted mto or otherwise enters the ambient air Such 
term mcludes any precursors to the formation of any air pollutant, to the extent the Adnumstrator has 
1dent1fied such precursor or precursors for the particular purpose for which the term "air pollutant" 1s 
used. 



which modified §303, and to account for more recent case law under similar Federal 
environmental statutes which mforms EPA's authority to act under §303.3 This guidance 
supercedes the 1983 guidance. It 1s intended to be used by EPA as mtemal gmdance only and 
does not establish any substantive or procedural rights. EPA reserves the right to act at variance 
with this guidance and to change it without public notice. 

The 1990 Amendments expanded the scope under which EPA may act pursuant to §303 
from "imminent and substantial endangerment to the health of persons" to "imminent and 
substantial endangerment to public health or welfare, or the environment." The Amendments 
also eliminated the requirement for state or local inaction as a prerequisite to EPA m1ttating 
action under §303, and lengthened the duration of administrative orders pursuant to §303 from 
24 hours to 60 days. In so doing, Congress greatly increased the utility of §303 However, as of 
the date of this guidance, EPA has exercised its new authority agamst a specific source only three 
ttmes.4 As discussed below, EPA does not believe that Congress restncted EPA's authority to act 
under §303 to situations where people are mjured or other serious air pollution hazards are 
manifest. Rather, Congress also mtended for EPA to use the authority to address risks before 
they caused harm. This guidance will help EPA carry out its authonty as intended under the 
Act.5 

In addition to inihatmg actions under §303, EPA has taken other emergency actions 
under statutes that have similar provisions, such as §106 of the Comprehensive Environmental 
Response, Compensation and Liability Act (CERCLA) ["when the President determines that 
there may be an 1mmment and substantial endangerment to the pubhc health or welfare or the 
environment"] and §7003 of the Resource Conservation and Recovery Act (RCRA) ["may 

3 Other statutes include "emergency power" provisions giving appropriate government officials 
the right to seekjud1c1al relief, or to take other action to avert 1mmment and substantial threats to the 
environment or public health. In the case of United States v. Reilly Tar & Chemical Corn., 546 F. 
Supp. 1100 (D Mmn 1982) SUit was brought under RCRA Section 7003. The court considered the 
imminent hazard prov1s1ons of RCRA, Sect10n 504 of the CWA, Section I 06 of CERCLA, Section 303 
of the CAA, and the SOW A and noted that the phrase "immment and substantial endangennent" was 
mtended to be treated similarly m each statute. EPA believes 1t 1s appropnate to mterpret 1dent1cal terms 
such as "1mmment" and "endangerment" m a consistent manner 

4 See In Re Mmerec Mmmg Chemicals, EPA Docket No. R9-94-34 (Clean Air Act Emergency 
Order, August 26, 1994), and In Re· Mmerec Mmmg Chemicals, EPA Docket No. R9-94-34 (First 
Amended Clean Air Act Emergency Order, September 28, 1994); In Re: Shallow Water Refinery, EPA 
Docket No. VII-97-CAA-120 (June 12, 1997); and In Re: Trinity Amenca Cornorat1on, EPA Region IV, 
October 3, 1997 Pnor to 1990, EPA used its §303 authonty to address high particulate matter m North 
B1rmmgham, Alabama ( 1971 ), and to address an asbestos hazard at a mme m Globe, Arizona ( 1983). 

5 The Amendments also contain a prov1s10n s1m1lar to §303 under §l l 2(r)(9), which pertams to 
accidental releases of a regulated substance as defined by §l 12(r)(3) The reader is encouraged to read 
EPA's guidance concern mg the use of this section, published by EPA m an Apnl 17, 1991 document 
entitled Gwdance on Usmg Order Authority under Section l 12(r)(9) of the Clean Air Act, as Amended, 
and on Coordmated Use with Other Order and Enforcement Authorities, and m Fed Reg Vol. 56, No. 
104, p 24394, May 30, 1991. 



present an 1mmment and substantial endangerment to health or the environment"]. This guidance 
1s consistent with the case law and administrative practice under these other authorities, and the 
Amendments of 1990.6 It 1s also consistent with other published guidelmes for takmg action 
under EPA's 1mmment and substantial endangerment authonty.7 

II. LEGAL PREREQUISITES TO INITIATING ACTION UNDER SECTION 303 

The basic prereqmsites to m1t1ating action agamst a party under §303 are that the 
Adm imstrator has received evidence that: ( 1) a pollution source or combination of sources 
(including movmg sources) 1s presenting an imminent and substantial endangerment to public 
health or welfare, or the environment; and (2) the party to be restramed 1s causing or contributmg 
to such alleged pollution. In addition, §303 requires the Administrator, prior to takmg any 
action, to consult with appropnate State and local authorities and attempt to confirm the accuracy 
of the information on which the action proposed to be taken is based. The following discussion 
mcludes the definitions of key terms, the legislative history and case law, and the resources 
avallable to assist EPA staff as they address these prerequisites. 

A. Evidence Indicates that a Pollution Source or Combination of Sources (lncludmg Movmg 
Sources) 1s Presentmg an Immment and Substantial Endangerment to Public Health or 
Welfare. or the Envtronment 

I. The meanmg of "imminent and substantial endangerment" 

a. "Endangerment" 

EPA inte11>rets "endangerment" under §303 to mean threatened or potential harm, as well 
as actual harm. Therefore, EPA need not delay taking action under §303 until actual harm 
occurs. Such delay would thwart Congress' intent that EPA use §303 to protect the nation's air 

6 The legislative history of the 1990 Clean Atr Act Amendments md1cates that one reason for 
amendmg §303 was to make 1t s1m1lar to other endangem1ent authont1es. The Senate Report on the 1990 
Amendments states in relevant part: 

These changes are necessary to enable the Admm1strator to address air pollution 
emergencies m an adequate manner, and to conform the Admm1strator's emergency 
authonty under the Act to emergency authont1es under other environmental laws. See, 
TSCA sect10n 208, CERCLA section 106, RCRA section 7003, and CWA section 504 
S11111larly, the deletion of the requirement that the Administrator may not brmg smt 
unless State or local authont1es have failed to act conforms the Act to other 
environmental laws [S Rep. No. 101-228, lOlst Cong., lst Sess 370 (1989)] 

As discussed herem, key prov1s1ons of these authorities are sm11lar. There should be no practical 
differences m the scope of EPA's authority between these similarly-worded statutes 

7 See 4 7 FR 20664, May 13, 1992; 56 FR 24393, May 30, 1991, and 59 FR 58970-71, November 
15, 1994. 



quality. As stated in the House Report on the Clean Air Act Amendments of 1977: 

In retaining the words "imminent and substantial endangerment...," the 
committee intends that the authority of this section not be used where the risk of 
hann 1s completely speculative in nature or where the harm threatened is 
insubstantial However, ... the committee mtends that this language be 
constructed by the courts and the Administrator so as to give paramount 
importance to the objective of protection of the public health Administrative and 
judicial implementation of this authority must occur early enough to prevent the 
potential hazard from matenahzing (emphasis added). 8 

The Senate Report on the 1990 Amendments to §303, which expanded the application of 
§303 to public welfare and the environment, expressly states that §303 applies to "threatened" 
hann. The Report says: 

These amendments to section 303 of the Act, as well as parellel (sic) 
amendments to section 113, have several purposes. the (sic) amendments broaden 
the Admimstratror's (sic) authority to issue emergency orders to abate threats to 
welfare and the environment, in addition to the authority to respond to threats to " 
the health of persons." 

Broadening section 301 (sic) to mclude harm to the environment 1s 
important to enable EPA to address emergency threats to ecosystems m instances 
where there 1s no readily demonstrable immediate threat to human health. For 
example, toxic emissions might be blowing downwind from a facility mto an 
undeveloped natural area and threatening to impair that area's ecosystem.' This 
amendment will allow EPA to order the plant to take necessary steps to ehminate 
the threat to flora and fauna (emphasis added).9 

Courts have interpreted "endangennent" to include threatened or potential hann under 
§211 of the Act (prov1dmg EPA the authority to regulate fuels) and other environmental 
statutes. 10 In Ethyl Corporation v. Environmental Protection Agency, 11 the Court interpreted the " 
endanger" standard under §211 as requirmg only a findmg that lead emissions presented a " 
significant risk" of injury to the public. In Ethyl, the question was whether EPA was justified in 
requiring the reduction of lead in gasoline when there was no findmg of the presence of actual 
hann from exposure to airborne lead. The Court said: 

8 HR. Rep No 95-294, 95th Cong, lst Sess. 328 (1977). 
9 S. Rep No 101-228, lOlst Cong., 1st Sess. at 370 (1989). 
10 See d1scuss1on of endangennent m, e g., Dague v City of Burlington, 935 F .2d 1343, 1356 ('.!d 

Cir 1991) (RCRA § 7002); Umted States v Conservation Chem1cal Co , 619 F Supp. 162, 192 (W.D. 

Mo. 1985) (CERCLA § I 06) 
II 541F2d I (D.C Cir 1976). 



When one 1s endangered, harm 1s threatened; no actual m1ury need ever occur .... A 
statute allowmg for regulation m the face of danger 1s, necessarily, a 
precautionary statute. Regulatory action may be taken before the threatened hann 
occurs, mdeed, the very existence of such precautionary legislation would seem to 
demand that regulatory action precede, and, optimally, prevent, the perceived 
threat (emphasis added). 12 

In Reserve Mining Co v. Environmental Protection Agency, 13 the court similarly 
interpreted the tenn "endangering" under §l 160(g)(l) of the Federal Water Pollution Control 
Act 14 in a case mvolving asbestos discharges into Lake Supenor. The Court stated that" 
Congress used the tenn 'endangering' in a precautionary or preventive sense, and, therefore, 
evidence of potential harm as well as actual harm comes withm the purview of that tenn." 15 In 
Reserve, relief was based on "an acceptable but unproved medical theory" that mgestton of 
asbestos fibers might cause cancer. 16 The Court m Reserve, however, indicated that the tenn " 
endangering" under§ l l 60(g)( 1) connotes a "lesser risk of harm" than the phrase "1mmment and 
substantial endangennent." 17 EPA, therefore, should detennine that the threatened or potential 
harm 1s "imminent" and "substantial" before m1tiating action under §303 

b. "Imminent" 

EPA believes that an endangerment 1s "imminent" under §303 where present conditions 
indicate a threat of harm to the public health, welfare or the environment, no matter how distant 
the manifestation of actual harm may be, as well as where conditions indicate an immediate 
threat of harm. As the 1970 Senate Report on §303 states: 

The levels of concentration of air pollution agents or combination of 
agents which substantially endanger health are levels which should never be 
reached m any commumty. When the prediction can reasonably be made that 
such elevated levels could be reached even for a short penod of t1me--that is that 
they are 1mminent--an emergency action plan should be implemented .. (emphasis 
added). 18 

12 Ethyl, 541 F 2d at 13 (D.C Cir. 1976) 
13 514 F 2d at 492 (8th Cir 1975) 
14 The 1972 amendments to the Federal Water Pollution Control Act, known as the Clean Water 

Act, added §504, the present imminent and substantial endangennent standard for water pollution 
control 

15 Reserve, 514 F2d at 528 (81h Cir 1975) .. 
16 Id., at 529 
171Q_, at 528 
18 S Rep No. 91-1196, 9 l st Cong., 2d Sess 36 (1970) 



Courts have mterpreted the term "immment" under other environmental statutes to 
mclude situations where present conditions indicate there may be a risk to health or the 
environment, 19 even though the harm may not be realized for years. 20 It 1s not necessary for the 
endangerment to be 1mmed1ate or tantamount to an "emergency" to be imminent and warrant 
relief. 21 The Court in Dague v. City of Burlington, for example, found an imminent 
endangerment m a RCRA case mvolvmg a municipal landfill that was leaking approximately 
10% of its leachate contain mg low levels of lead into an adjacent cattail marsh. Lead in test 
wells surrounding the landfill was generally below the maximum contammant level for drinking 
water, and no actual harm was shown to the marsh. There was evidence, however, that the 
leachate from the landfill was toxic to freshwater aquatic life, includmg at least one vertebrate in 
the food chain, and an expert testified that, ma system such as the cattail marsh where there 1s a 
high tolerance for toxic chemicals, signs of stress may appear only after a latent stage of 
detenoration.22 The Court concluded that there was an imminent endangerment to the cattail 
marsh even though the harm would not become apparent until some time in the future 

Thus, 1t 1s the risk of harm that must be "imminent." The actual harm itself may not 
eventuate or be fully manifest for a penod of many years, if at all.23 Moreover, even where the 
cond1t1ons giving nse to the nsk have been present for some time, EPA is not precluded from 
addressing them as an 1mmment endangerment.24 Contaminants that lead to chrome health 
effects, as well as acute health effects, may be considered to cause immment endangerment.25 

EPA, therefore, may properly take action to abate air emissions under §303 even though 
the harm itself may not be immediate, and the amount of time for harm from such emissions to 
become apparent is uncertam. This penmts the Agency, for example, to act to seek abatement of 
emissions reasonably believed to be carcmogemc, even though it 1s uncertain how long 1t would 
take for the emissions to result in actual harm to individuals. 

c. "Substantial" 

Courts have found an endangerment to be "substantial" under other environmental 

19 See, M·, Dague, 935 F 2d at 1356. 
20 See, u. United States v Valentine, 856 F Supp 621, 626 (D Wyo. 1994), Conservation 

Chem1cal, 619 F Supp at 194. 
21 See,~. Valentine, 856 F Supp. at 626 (c1tmg United States v Waste Industnes, Inc., 734 

F.2d 159 (4th Cir 1984), but see, Outboard Manne Corporation v Thomas, 773 F.2d 883 (7th Cir. 1985) 
("This grant of power [under CERCLA § 106], however, applies only m emergency s1tuat1ons.") 

22 Dague v City of Burlington, 732 F Supp. 458, 463-64; 468-69 (D Vt. 1989) 
23 See,~. Conservation Chemical, 619 F. Supp at 193-194 
24 See In Re FCX. Inc, 96 B.R 49, 55 (Bkrtcy., E D.N.C 1989), mterpreting CERCLA §106 (" 

even when there 1s an mordmate delay [by EPA], the court must find an 1mmed1ate danger to public 
health 1f m fact one exists") 

25 Conservation Chemical, 619 F Supp. at 194. 
26 See, u. Conservation Chemical Co., 619 F. Supp at 194 



statutes where there 1s a reasonable cause for concern that health or the environment 1s at risk.26 

It 1s not necessary to quantify the endangerment for 1t to be considered substantial. For example, 
proof that a certam number of people will be exposed or that a certain number of deaths will 
occur 1s not required.27 A number of factors, such as the quantities of the hazardous substances 
involved, the nature and degree of their hazards, or the potential for human or environmental 
exposure, may be considered m determinmg whether there 1s a reasonable cause for concern. In 
any given case, one or two factors may be so predominant as to be determinative of the issue.28 

For example, the Court in Umted States v. Conservation Chemical Co found a "substantial" 
endangerment under CERCLA § l 06, where numerous hazardous substances from chemical 
wastes were present and being released mto the environment from a site, and there was a risk that 
humans or wildlife might venture onto the site and come into contact with the substances.29 The 
Court in Umted States v. Vertac Chemical Comoration found the chemical dioxin to be 
presenting a "reasonable medical concern over public health," and thereby to be constttutmg an 
1mmment and substantial endangerment to health under RCRA §7003, where the chemical was 
widely believed, but not fully proven, to be hazardous.30 EPA mterprets these decisions to mean 
that an endangerment 1s "substantial" under §303 where there is a reasonable cause for concern 
for pubhc health, welfare or the env1ronment if remedial action is not taken. 

Thus, §303 provides authonty to address threats to public health, welfare or the 
environment in a variety of circumstances, and is not limited to situations involving pollution 
concentrations associated with "emergency" levels or severe effects.31 Section 303 should not be 
used where the risk of harm is completely speculative or where the threatened harm 1s 
insubstantial. 32 If, however, the Agency can show that the suspect emissions are creating a 
non-speculative "reasonable concern" that public health, welfare or the environment 1s at nsk of 
harm, act10n under §303 is appropnate. 

d. "Is presenting" 

The prefatory language m §303 differs from that of RCRA §7003 and CERCLA § l 06. 
While §303 provides that EPA may act when a pollution source or combmation of sources "is 
presenting" an imminent and substantial endangerment, RCRA §7003 and CERCLA §106 
authorize EPA to act when conditions "may present,"or "there may be,"respectlvely, an imminent 

26 See, u. Conservation Chemical Co., 619 F Supp at 194. 
27 Id 
28 Id at 194-195. 
29 Id., at 195 
30 489 F Supp 870, 885 (ED Ark 1980). 
31 See 59 FR 58958, 58970 (November 15, 1994) d1scussrng the authonty to use §303 to address 

situations where health-based, ambient air target or tngger levels are exceeded 
32 See H R Rep No. 95-294, 95th Cong , I st Sess 328 ( 1977). 



and substantial endangerment. In Dague and other decisions, the phrase "may present" has been 
mterpreted as "expansive language" md1cating the Congressional mtent "to confer upon the 
courts the authonty to grant affirmative equitable relief to the extent necessary to eliminate any 
risk posed by toxic wastes."33 Given the legislative history of this provision, as discussed earlier, 
1t appears that Congress did not intend to create less protection for the public or the environment 
than under other environmental statutes, and therefore may not have mtended any difference in 
meamng from the slight difference m text. At worst, one could argue that the difference m 
language may mean that the em1ss1ons that would pose the threat be either ongomg or reasonably 
predicted, as d1stmct from theoretically potential emissions. EPA does not believe that this 
difference in prefatory language or the Judicial interpretation of "may present" undermines the 
application to §303 of established case law interpreting the phrase "imminent and substantial 
endangerment" under other statutes. 

In either event, the "1s presenting" requirement 1s clearly met when there are ongoing 
em1ss1ons that endanger public health, welfare, or the environment. The "is presenting" 
requirement can also be satisfied when the source is intenmttent. For example, a source might 
operate a process that penod1cally emits a highly toxic a1r pollutant. It is not necessary for EPA 
to wait for the em1ss1ons to occur before issuing a §303 order to abate the endangerment. An 
endangerment can be present even if 1t is not on a continuous basis. 

2. The mean mg of "public health or welfare, or the environment" 

As discussed above, the 1990 Amendments expanded the standard under §303 from " 
imminent and substantial endangerment to the health of persons" to "imminent and substantial 
endangerment to public health or welfare, or the environment." The use of the word "or" 
md1cates that an endangerment to either public health, welfare, or the environment alone, will 
warrant relief under §303.34 

The Senate Report on the 1990 Amendments states that broadening §303 to apply to 
harm to the environment "is important to enable EPA to address emergency threats to ecosystems 
in mstances where there is no readily demonstrable immediate threat to human health "35 The 
Report further states that, for example, where a facility 1s emitting pollutants that are threatening 
to impalf an area's ecosystem, §303 will allow EPA to order the facility "to take necessary steps 
to eliminate the threat to flora and fauna." Congress, therefore, clearly intended the word" 
environment" to include plant and animal hfe and ecosystems generally, in the absence of 
threatened harm to human health Additionally, case law under RCRA defines "environment" to 
encompass the air, soil and water, including groundwater.36 

33 Dague v City of Burlington, 935 F.2d at 1355 (citing Umted States v Price, 688 F.2d 
204, 2113 (3rd Cir. 1982) 

34 Conservation Chemical, 619 F Supp at 192 
35 S Rep No 101-228, IOI st Cong, !st Sess 370 (1989). 
36 Lincoln Properties, 23 Envtl L Rep at 20671-72. 



The Senate Report does not address the expansion of §303 to welfare. The term "welfare" 
is defined m the Act, however. Section 302(h) states: 

All language referring to effects on welfare mcludes, but 1s not limited to, effects 
on soils, water, crops, vegetation, manmade materials, animals, wildlife, weather, 
vis1b11tty, and climate, damage to and detenorat1on of property, and hazards to 
transportation, as well as effects on economic values and on personal comfort and 
well-bemg, whether caused by transformation, conversion or combmation with 
other air pollutants. 

This statutory defimtion of "welfare" 1s broader than, and encompasses the elements of, " 
environment"as defined above. The court m Conservation Chemical also found under CERCLA 
that "[t]he term 'public welfare' 1s exceptionally broad, and encompasses 'health and safety, 
recreational, aesthetic, environmental and economic interests."37 The court stated further that" 
[t]he expansive scope of the terms 'public welfare' and 'environment' mandates the conclusion 
that Congress mtended mJunctlve relief to issue whenever any aspect of the nation's interest ma 
clean environment may be endangered imminently and substantially by a release."38 EPA's 
authonty under §303, therefore, may be used to abate imminent and substantial endangerments 
affecting a broad spectrum of concerns 

B. Any Person Causing or Contnbuting to the Alleged Pollut10n 

1. The meaning of "any person" 

Section 303 provides that the Admm1strator may take action to restram "any person" 
causing or contnbutmg to pollution from a source or combmation of sources that is presenting an 
1mmment and substantial endangerment to public health or welfare, or the environment. Section 
302(e) of the Act defines:'person" to mclude "an mdividual, corporation, partnership, association, 
State, mumcipahty, poht1cal subd1v1sion of a State, and any agency, department, or 
mstrumentahty of the Umted States and any officer, agent, or employee thereof." Thus, any 
entity specified m §302(e) that 1s causmg or contributing to the alleged pollution may be subject 
to §303. Such a person could mclude, for example, corporate officers, the individuals who own 
or operate a pollutmg source, the lease holders or contractors of same, or the corporate entity 
itself. As discussed m the followmg section, this could also include past owners of a facility who 
caused or contributed to a present endangerment.39 

2. The meaning of "causmg or contributing to" the alleged pollution 

37 Conservation Chem1cal, 619 F. Supp. at 192. 
38 Id. 
39 EPA notes that m practice, §303 orders are usually issued to organizations, not md1v1duals. 



Section 303 may apply whenever there is evidence that "a pollut1on source or 

combmahon of sources" is presenting an imminent and substantial endangennent, and EPA may 

brmg action to restrain "any person causing or contributing to the alleged pollution to stop the 

em1ss1on of air pollutants causmg or contnbutmg to such pollution" (emphasis added). 

Causation, m the a!f pollution context, is rooted in common law. In past decisions, the 
courts have recogmzed that air pollutants can be distributed over a large geographical area and 
pollution injuries may be the result of cumulative effects of several emissions from different 
sources.40 This can sometimes make 1t difficult for a plamtiff to prove that a particular defendant 
was the source of the pollut10n that caused the mjury In a typical common law negligence 
action, the plaintiff must show that it was an action or inaction of the defendant which caused 
the injury. This 1s causation-in-fact. However, the courts have recognized that it is often 
difficult to show causation-m-fact m tort cases involvmg toxic agents and have relaxed the 
reqmrement that the plamtiff must show cause m fact. Courts will usually find a defendant liable 
1f defendant's conduct was a substantial factor m causing the alleged endangerment. Plaintiffs 
are also aided by the theory of JOmt and several liabihty which has been applied to independent 
discharges of a!f pollutants where the effects of each plant's pollution was impossible to 
determme.41 EPA believes that the Agency may proceed with a §303 action when the person's 
conduct is a substantial factor in causmg the alleged harm. 

EPA may take action agamst any person who 1s contnbutmg to the em1ss1ons of the air 

pollutants creatmg an endangennent, regardless of the extent of that person's overall contribution 
to the problem. For example, on November 18, 1971, the Distnct Court for the Northern District 

of Alabama issued a temporary restrammg order under §303 curtailing operations at 27 
steel-making facilities near Binnmgham, Alabama.42 The average particulate matter levels in the 
preceding 48 hours was found to be 725 micrograms per cubic meter, levels which were 

considered harmful to human health. EPA's complaint did not allege the specific contribution of 

each facility to the overall particulate matter levels. It simply stated that "the Admimstrator of 
the Environmental Protection Agency has received evidence that a combination of pollution 
sources, including the defendants plants, are presenting an immment and substantial 

endangerment to the health of persons by dischargmg particulate matter into the air" [emphasis 
added]. 

EPA interprets the phrase "contributmg to" under §303 to mean, as it was exercised m the 

40 Re1tze, Arnold, Overview and critique . a century of air pollutwn control law· what~\ worked, 

what '.'I failed, what might work. 21 Envtl Law 1549 ( 1991) 
41 Michie v. Great Lakes Steel, 495 F 2d 213 (6th Cir.), cert. demed, 419 U.S. 997 (1974) 

42 United States v US Steel, No 71-104 (N.D Al, Nov 18, 1971) Meteorological conditions 
improved on November 19, 1971, and the order was vacated 

43 Umted States v Aceto Agncultural Chemical Com, 872 F 2d 1373, 1384 (8th Cir 1989) 
Also, see Zands v Nelson, 779 F Supp 1254, 1264 (S D Cal 1991) (The Court held that a person who 



above-referenced action and as JUd1cially mterpreted under RCRA, "to have a share in any act or 
effect "43 It is not necessary for the person to be directly controlling the activities that are 
creating an imminent and substantial endangerment to issue an order or take other action under 
§303 44 Nor 1s it necessary that a person be responsible for a specific share of the effect. A 
combination of air pollution sources may present imminent and substantial endangerment even 
though the em1ss1ons from a single source, 1f considered alone, may be of lesser concern. In 
some cases, it may be necessary to address an ind1v1dual source under §303 even though the 
action would not completely ehmmate the pollutant(s) of concern. 

It may also not be necessary for the person to own the polluting source. The United 
States sought an injunction against the owners of a site under CERCLA § l 06, RCRA §7003, and 
CAA §303 to address endangerment from asbestos contamination. The defendants owned or 
operated an asbestos mill at the site until l 974. Pnor to closing the mill, the owners used 
asbestos-containing mill tailings to grade the property for mobile home plots, and offered the lots 
for sale in 1973. Fifty lots were sold at a site of some 17 acres. The Court found that, under 
§303, the residential subd1v1s10n and a second, nearby mill that was st!ll m operation were" 
pollution sources or a combmat1on of sources" and that the past owners of the site "caused or are 
contributing to such pollution." The Court ordered the defendants, who included individuals and 
corporations that formerly owned the subdivided site, to abate the releases and threatened 
releases of asbestos in the area.45 

Thus, EPA believes that under §303, that the Agency may take action to restrain any 
person(s) whose actions (or inact10ns) are responsible for creating emiss10ns of air pollutants 
which are presenting the endangerment. This action may be taken even if such person(s) no 
longer own the pollution source. 

C. The Administrator shall consult with appropriate State and local authorities and attempt 
!Q_ confirm the accuracy of the information on which the action proposed to be taken is 

based 

Section 303 requires EPA to consult with the State and local authorities before taking any 
action under that section and attempt to confirm the accuracy of the information on which the 
action proposed to be taken 1s based. The legislative history states that this consultation 1s 
required "to protect State interests and to prevent duplication of effort."46 

Pnor to 1990, one of the prerequisites for takmg action under §303 was that "the 

operated equipment dunng the time that solid waste leaked from that equipment to be a "contributor") 
44 Id , at 1383 (The Court held that a person contnbuted to the handling and disposal of 

pesticide-related wastes because that person had ( l) contracted with a company that formulates 
commercial grade pesticides through a process that inherently involves the generation of wastes, and (2) 
mamtamed ownership of those pesticides throughout the process). 

45 US v Metate Asbestos Corp., 584 F Supp. 1143 (D.C. Az. 1984) 
46 S Rep. No I 01-228, lO 151 Congress, 151 Sess , at 3 70 



appropriate State or local authont1es have not acted to abate such sources" (§303, as amended in 
1977 and codified m 42 U.S.C. 7603). In removing this prerequisite from §303, Congress 
removed a requirement that had the potential to delay Federal actlon.47 However, the present 
consultation requirement should not be viewed as an obstacle to effective action by EPA. It is 
not a concurrence reqmrement, but rather one of nottficat1on and corroboration pnor to taking 
action. In consulting with the appropnate State or local authority, EPA should determine 
whether the information upon which EPA intends to act is accurate. In assessmg the scope of 
action to be taken under §303, EPA may take into consideration any action taken by State or 
local authorities. However, the existence of state or local action does not bar EPA from 
proceeding under §303. 

III. WHEN AND HOW TO APPLY SECTION 303 

A. General Apphcab1hty 

Action under §303 1s appropnate when there is a reasonable cause for concern that public 
health, welfare, or the environment is endangered. The degree of endangerment or actual harm 
warrantmg action under §303 1s a fact-specific evaluation that may be based on witness 
statements, medical reports, expert opinion, or other evidence. However, in no case 1s a formal 
risk assessment required. As discussed above, §303 1s a precautionary authority, mtended to be 
used without delay "upon receipt of evidence" that an endangerment exists. The courts have 
recognized that scientific proof of an endangerment does not always ex 1st and have ruled m favor 
of the Agency when evidence created a sufficient mference of substantial nsk or actual harrn.48 

EPA may rely on scientific studies, expert opimon, the conclusions drawn durmg the 
promulgation of National Ambient Air Quality Standards and other rules, the findings of other 
governmental agencies such as the Agency for Toxic Substances and Disease Registry (A TSDR) 
or state environmental or pubhc health agencies and other credible evidence.49 For example, if 
A TSDR issues a health consultation describing a pubhc health threat posed by a particular 
fac1hty, the issuance of that document 1s sufficient for a §303 action. EPA should also utilize 
witness statements such as affidavits from former or current employees or residents if the 

47 For further d1scuss1on on the effect ofth1s pre-1990 prov1S1on, see pages 5, 6, and 7 of the 
EPA guidance document entitled lmtiation of Admimstrative and Civil Actwn Under Sectwn 303 of the 
Clean Air Act During Air Pollutwn Emergencies, September 15, 1983. 

48 In Umted States v. Vertac, 489 F Supp., 870, (ED. AR, 1980), the court ruled that the publtc 
was endangered by the release of d1oxm, which at the ume was considered toxic under acceptable but 
unproven medical theory. In Valentme, the court ruled that scientific proof of harm was not required 
rejectmg an argument that EPA's failure to perform post-mortem analyses on each dead ammal found at 
the site precluded mference as to the cause of death 

49 EPA discussed the poss1b1lity of establishing ambient thresholds that, 1f exceeded, would 
clearly tngger the ab1hty to use §303 authonty. See, e.g., 59 FR 58958 (November 1994), 60 FR 12492 
(March 7, 1995), and 62 FR 210 (January 2, 1997). This would merely establtsh clearly-recognized 
thresholds, and would not preclude the use of §303 for lower ambient pollutant levels. 



pollution source is located near a res1denhal area Statements from credible witnesses that can be 
corroborated by ambient measurements or other mformat1on could provide a sufficient basis for 
the issuance of the §303 order 

Section 303 appltes to a broad range of endangerment scenarios. It applies regardless of 
whether a pollutant 1s regulated, or how 1t is regulated.5° For example, endangerment from a 
power plant's emissions of sulfur d1ox1de could be addressed, even 1f the plant 1s m compliance 
with its regulatory emissions hm1ts, or a hazardous alf pollutant could be addressed, even if there 
are no apphcable regulat10ns controlling the emissions. Section 303 can also apply to mixtures 
of pollutants, even 1f a specific md1vidual pollutant cannot be clearly associated with a potential 
or observed effect 51 For example, em1ss1ons of hydrogen sulfide, a gas that does not normally 
affect md1v1duals with asthma, can oxidize into sulfur d1ox1de which aggravates the disease even 
at relatively low concentrations Section 303 may also be used in combination with §114 to 
requtre mformat1on from a source when, for example, the Agency 1s unable to charactenze the 
type and level of pollutants, or engineenng mformahon is needed to consider the appropnate 
mjunct1ve rehef. 

In addition to public health and environmental harm, 1t should be stressed that the section 
can also be used when there is an endangerment to the public welfare. As discussed above, the 
Act defines welfare broadly. 

Action under §303 may also be taken notwithstanding the length of time an 
endangerment has persisted For example, action may be taken to address unacceptable 
em1ss1ons rrom a facility, even 1f that facility has been in operation for decades. A case in po mt 
1s EPA's 1971 action to address particulate matter pollution from 27 steel mills m Alabama. The 
steel mills had been m operation for many years before action was taken. It was EPA's receipt of 
evidence (§303), i.e , the particulate matter data, that provided a reasonable cause for concern and 
allowed EPA to m1t1ate the action. Conversely, EPA may also take action after harm has 
occurred to prevent a future recurrence. For example, EPA's action agamst Minerec Minmg 
Company occurred after releases of hydrogen sulfide had sent people to the hospital. The action 
was a precautionary measure, intended to prevent further harm. 

Taken as a whole, EPA may use its authonty under §303 to address a broad spectrum of 
non-speculative adverse impacts, or diverse combinations of impacts, of alf pollution. EPA may 
consider one or more of the following general factors (this list 1s not exhaustive)· 

so An admm1strative order or civil action may be taken "notw1thstandmg any other provision" of 
the Act CAA Section 303 

51 Section 303 applies to em1ss10ns of "air pollutants," which 1s defined in §302 as" any air 
pollutton agent or combmatton of such agents. [mcludmg] .. any precursors to the fonnatton of any air 
pollutant " 



o Tox1c1ty and concentration of pollutant(s). 
o Effects of mixtures of pollutants. 
o Exposure pathway. 
o Population sensit1V1ty. 
o Potential for acute exposure. 
o Potential for chrome exposure 
o Prevaihng meteorolog1cal conditions and effect on potential exposure. 
o Likehhood of endangerment, even 1f effects are not observed. 
o Bioaccumulation of pollutant 
o Visual signs of stress on vegetation. 
o Sensit1v1ty of birds, fish, and wildlife to pollutant. 
o Effects on the public welfare, such as v1S1bility impairment, crop damage, accumulation 

of toxic metals m soil, loss of fishery resource from a toxic pollutant, deterioration of 
property values, corrosion of structures, etc .. 

Examples of 1mmment and substantial endangerments under §303 could include, but are 
not limited to· 

o A carcmogemc air pollutant from an industrial fac1hty 1s found at concentrations of 
concern for chrome human exposure. 

o Sulfur dioxide emissions from a source or combination of sources that could, under 
certain meteorological conditions common to the area, aggravate asthma in sensitive 
populations. 

o A toxic metal is emitted to the a1r, threatening the flora and fauna of a nearby natural 
area. 

o Pollution from a source results m damage to and detenorat1on of property. 
o Insecttc1de spray often dnfts into a nearby residential area 
o A faci!tty that 1s exempt from state implementation plan reqmrements emits high 

concentrations of particulate matter. 
o Pollution from a "grand-fathered" 01! refinery adversely affects down-wind residential 

areas. 

Other authorities under the Act could also be applied m the above situations. The 
dec1s10n to use §303 should be based pnmar1ly on whether such other authorities will address an 
imminent and substantial endangerment in a tnnely manner. 52 Section 303 may also be necessary 
when there are practical impediments to the use of other authonties m specific situations. For 

52 The House Report on §l08(k) of the A1r Quality Act of 1967, the predecessor of§303, states 
that the prov1s1on "is not mtended as a substitute procedure for chronic or generally recumng pollution 
problems, which should be dealt with under the other provisions of the act" HR. Rep No 728, 901

h 

Cong , I" Sess 119 ( 1967) In Reilly Tar & Chemical, the court noted that while Congress did not 
mtent for EPA to use emergency powers authonttes as a substitute for other statutory authorities, the " 
broad range of response authonttes provided by Congress . suggests that 1t mtended to provide EPA 
flex1b1hty " m choosing the appropnate statutory response 



example, §303 may be appropriate when a revision to a State Implementation Plan would take 
too long to address an endangerment, or emissions ofHAPs present an endangerment even 
though the facility 1s m compliance with em1ss1ons requirements. Section 303 may also be 
appropnate when there are no regulatory requirements that are currently applicable to a particular 
source. The followmg discussion addresses some of these considerations. 

B. Critena Air Pollutants 

Section 109 of the Clean Air Act directs EPA to promulgate regulations settmg National 
Ambient Air Quality Standards (NAAQS) for six criteria air pollutants. These standards are 
intended to protect public health [the primary standards], and public welfare [the secondary 
standards]. EPA penodically reviews the effects of critena air pollutants and may from time to 
time promulgate revised standards. Such revis10ns undergo notice and comment rulemakmg. 
The final Federal Register notice is EPA's formal position on the effects of the relevant criteria 
pollutant. In addition to the notice, there may be mformat1on m the rulemakmg docket which 
may be relevant to a specific s1tuat1on 

In add1t1on, Subpart H and Appendix L of the State Implementation Plan regulations at 40 
CFR Part 51 outlme a phased emissions reducti9n program for alf pollution "emergencies" 
mvolvmg critena pollutants and the health of persons. This "emergency episodes program" was 
designed to supplement the NAAQS by prov1dmg additional protection m situations not 
effectively addressed by them. The episode criteria and associated abatement actions are 
preventative measures designed to ensure that certain pollution concentrations -- "sigmficant 
harm levels" -- never occur. Specific action levels are prescribed for sulfur dioxide, particulate 
matter, carbon monoxide, ozone, and mtrogen dioxide. In mcreasing degrees of seriousness, the 
levels are "alert," "warning," and "emergency" The "warning" and "alert" levels are designed to 
ameliorate situations before the emergency state by application of moderate controls. The 
emergency levels are those at which "significant harn1 to health" is expected to occur if action 1s 
not taken to prevent au quality from detenorating further. While the "emergency" level can be 
clearly construed to present an 1mmment and substantial nsk to public health, abatement 
measures may be required at lower levels to prevent air quality from detenorating further, or to 
avoid less serious health effects that can occur at those levels. Moreover, the emergency 
episodes program might not provide an effective response for sens1t1ve populations, such as 
children, the elderly, or people with asthma.53 Also, these levels are not mtended to protect 
public welfare or the environment. Flexibility is essential and appropnate action should be taken 
pursuant to §303 whenever necessary to prevent the significant harm levels from bemg reached. 

C. Hazardous Air Pollutants 

53 On January 2, 1997, EPA published a proposed "mtervention level program" under the 
authonty of §303 to address high 5-mmute sulfur d1ox1de peak levels m certain areas of the country. The 
mtent 1s to provide protection m addition to the ambient standards for asthmatic ind1v1duals [62 FR 210 -

222] 



Section 112 of the Act requires EPA to establish regulatory standards for em1ss1ons from 
statmnary sources that emit one or more of the hazardous air pollutants (HAPs) hsted in the Act. 
The EPA Office of Air Quality Planning and Standards (OAQPS) promulgates technology-based 
(as opposed to nsk-based) "maximum achievable control technology" (MACT) standards and" 
generally available control technology" (GACT) standards governing HAPs under §l 12(d). In 
addition, Congress provided for a means of future oversight to ensure that the desired protection 
from hazardous air pollutants was indeed occurring. Under§ 112 (f), Congress reqmred EPA to 
promulgate more stringent nsk-based standards within 8 years after promulgation ofMACT 
standards if promulgation of such standards is necessary to provide an ample margin of safety to 
protect public health, or to prevent an adverse environmental effect. 

OAQPS develops methodologies and procedures for detennining residual risks to health 
and the environment. However, since this process might not lead to additional risk-based 
standards until 8 years after promulgation of a MACT standard, an immment and substantial 
endangerment could arise even if a facility was in compliance with the current MACT or GACT 
standards. Section 303 would be an appropnate authonty for addressing such nsks. 

In addition to the MACT standards, there are also efforts to address HAPs for specific 
objectives, such as the Urban Area Source Program and the Great Waters Program. As of this 
wntmg, there 1s a comprehensive effort undeiway to assess the nsks posed by HAPs to urban 
populat10ns. OAQPS should be consulted about the nsk posed by HAPs and to determme the 
status ofMACT, GACT, or risk-based standards before a §303 action 1s undertaken. 

It should be noted that the criteria pollutants and HAPs listed m the Act or EPA 
regulations are not the only aJr pollutants for which action under §303 may be appropnate. As 
noted above, §302 defines "alf pollutant" broadly. For example, a chemical that 1s used as a 
pesticide may also be an alf pollutant, and a cJrcumstance could arise where the pollutant 
presents an imminent and substantial endangerment. There may also be chemicals emanating 
from mdustrial or other sources that are not hsted under § 112 which pose a cause for concern. 

Under Congressional mandate, ATSDR produces Tox1colog1cal Profiles for a large 
number of pollutants, includmg HAPs. Draft profiles undergo public comment and review 
before final profiles are issued. The profiles typically include a comprehensive analysis of the 
health effects from mhalation, oral intake, and dennal exposure, the mechanisms of action; 
interactions with other chemicals; identity of susceptible populations; adequacy of the data, and 
other mfonnation that may be pertinent to action under §303. Tox1colog1cal profiles are available 
from the National Technical Information Service (contact: 800-552-6847). 

The Occupational Safety Health Administration (OSHA) establishes standards for 
exposure to alf pollutants inside the workplace. Although not directly related to ambient air, 
these standards provide one point for assessing the risk to the pub he when such pollutants, e.g , 
vanous organics, become airbome in a community. Computenzed health effects data bases, such 
as Toxhne and Chemlme, may also be useful. These data bases are run by the National Library 
of Medicine and may be accessed through the EPA Headquarters or regional office libraries. 

IV. RELIEF AVAILABLE UNDER SECTION 303 



Section 303 authorizes EPA to "bring suit in the appropriate district court" to seek certain 
relief It also authorizes the Agency to issue administrative orders m the event that "it 1s not 
practicable to assure prompt protect1on ... by commencement of such civil action .... " [f the 
circumstances at a site reqmre immediate action, an administrative order can be issued as soon as 
EPA has evidence satisfymg the statutory criteria However, under §303, these orders "remain m 
effect for a period of not more than 60 days" unless EPA brings smt m district court pnor to the 
expiration of an administrative order, after which time the order remams in effect for an 
additional 14 days or longer as may be authorized by the court. EPA coordinates closely with the 
U.S. Department of Justice when issuing administrative orders. Such coordination ensures that 
judicial action can follow in a timely manner if injunctive relief is reqmred for more than 60 
days. 

The scope and nature of an mvestigatton should be governed by the specific facts of the 
matter and the underlying policy for the mclusion of §303 authority, that is, protection of the 
pub he or the environment before any harm can occur. EPA presumes that, in reviewmg a 
dec1s1on to act, the courts will consider whether the agency acted rationally given the facts 
available to it, and that the action was proportional to the endangerment presented. Thus, where 
an acute nsk 1s present and may occur at any time, EPA anticipates that a dec1s1on will be needed 
qmcker, and perhaps with less information, than m cases where the risk of harm 1s less acute or 1s 
not hkely to occur until some certain future time. 

Whtie EPA and other authorities are mmdful of the potential adverse economic and other 
impacts of a §303 order, the nature of this provision ts such that where public health is at stake, 1t 
may not be appropriate to delay issuance of an order while definitive information is developed on 
such matters, or to wait until the cause, source, and extent of the risk is fully understood. Rather, 
1t may be appropriate in some instances to use §303 to provide sufficient protection to the public 
or the environment while more information is developed and a permanent solution arises. 

A. Judicial Action 

1. Referral of a jud1c1al action to the Department of Justice 

Any judicial action under §303 would be brought by the United States Department of 
Justice (DOJ) and requires referral of the action to DOJ. The form and length of a judicial 
referral often vary depending upon the need for expedit10us intervention by the district court. 
For example, a "letter referral" that sets forth the critical mformat1on ma concise manner may be 
appropriate m emergency s1tuat1ons. EPA should also seek DOJ involvement during the 
mfonnation gathermg and investigative process. DOJ's involvement prior to formal referral 
should facilitate the use of "letter referral" process or accommodate abbreviated jud1c1al referrals. 

Once an action is filed m district court, DOJ will take the lead m litigating the case m 
accordance with EPA policies and the EPA/DOJ Memorandum ofUnderstandmg, and m 
coordmat1on with appropriate EPA part1c1pants. 

As previously stated, admmistrat1ve orders issued pursuant to §303 have a maximum 60-
or 74-day duration dependent upon whether EPA is seeking subsequentjud1c1al action. IfEPA 



and DOJ are unable to seek judicial relief upon muned1ate conclus10n of the statutory time frame, 
EPA should obtam a toll mg agreement or other similar wntten document from the pollution 
source to toll the 60 day clock The written agreement should also mclude a notification 

prov1s1on reqmnng the source to notify EPA of any operational changes For example, 1f a §303 
order curtails operations at a manufacturing facility, EPA should obtam a tolling agreement 
extending the duration of the order and requesting that the pollution source provide notice to 
EPA 1f it mtends to resume full production. 

2. Jud1c1al relief available 

Section 303 authorizes the courts to issue injunctions restraining activities that may 

present an imminent and substantial endangerment or to take any action "as may be necessary." 
This implies that the jud1c1al relief requested should be limited to that which 1s necessary to 
address the endangerment. Whtie exerc1smg its discretion to issue an inJunct1on, a court may 
order either a specific action or a restraint from acting In addition, it may use its discretion to 
order all or part of the relief requested or to order other rehef that 1t deems appropriate The 
means by which a court will order specific actions or restraints on action may include temporary 
restraining orders, preliminary injunctions, and permanent mJunctions. A temporary restraining 
order is an order issued by a Judge that proh1b1ts specified activity or otherwise maintains the 
status quo until the court can hold a hearmg on the issue. A preliminary mJunct1on 1s a Judicial 
order requinng a person to take or refram from a specified action until the court can hold a tnal 
on the issue. A permanent mjunct1on 1s a final Judicial order, which is reached after a trial on the 
ments, that requires a person to take or refram from a specified action. 

B. Admm1strat1ve Orders 

Section 303 confers upon EPA the authority to issue orders adm1mstrattvely without the 
need for civil JUd1cial action. These administrative orders may not be subject to pre-enforcement 
Judicial review.54 An order can include any action as may be necessary to protect public health, 
welfare, or the environment. For example, an order may require specific tasks such as installing 
pollution control equipment, reducing production, modifying or shutting down process 
operations causmg the pollution, or closing the facility. When the conditions at the site are not 
sufficiently defined to allow a concise description of the action required, an order may require 
the source to 1mmed1ately abate the emissions and undertake any analysis and follow-up action 
that may be requlfed to ensure that endangerment will not recur.55 An order may also require the 
respondent(s) to meet emissions performance standards or limits, rather than d1ctatmg the 
specific remediation to be performed. Other actions may also be ordered as necessary. 

Admm1strat1ve orders issued under §303 are enforceable by the Administrator under the §113 

54 See Clean Air Act Amendments of 1990, Chafee-Baucus Statement of Senate Managers, 
repnnted m Cong Rec. 516953, October 27, 1990. 

55 See Tn1111y Amenca Co111orat1on, dlb/a Trinity Foam of Caro/ma, and Tnmty Fibers oj 
Carolina, Inc, Order Pur:,uant to Sectwns 114 and 303 of the Clean Air Act, EPA Reg10n IV, October 3, 
1997. 



prov1s1ons for administrative, civil judicial, and crimmal penalties. 

1. Record and content of admmistrattve orders 

EPA will establish an admm1strat1ve record dunng the mvestigative phase to support the 
issuance of a §303 order. In exigent c1rcumstances this record need not be extensive, but should 
be sufficient for a reviewing body to discern the reason for the action taken. Where time is of the 
essence, it may be appropriate to draft a short memorandum at the time of the action and follow 
that memorandum with a more detailed statement as time permits. The record should contain all 
of the evidence EPA relied on m determmmg whether there 1s an imminent and substantial 
endangerment, including (but not limited to) eye witness accounts, medical reports, scientific 
findings concern mg exposure effects, and other evidence as descnbed above. 

An Administrative Order under §303 should mclude the following elements. 

• A statement of 1unsd1ction -- This statement should set forth EPA's authority under §303 
to issue the order and cite the delegation of this authority to the Agency official signing 
the order. 

• Findings of fact -- These should mclude the facts that demonstrate that the legal 
requirements for issuing a §303 order have been met and that the actions ordered are 
necessary to protect public health, welfare, or the environment. 

• Conclusions of law -- This section will include conclusions that the legal requirements for 
a §303 order have been met. Jn orders issued to more than one person, the order may 
mclude a statement that each respondent 1s required to carry out each obligation of the 
order and that failure of one or more respondents to comply does not affect the obligation 
of the other(s) to perform. 

• Order -- The order should identify the actions to be performed and when they are to be 
completed. 

• Enforcement -- The order should identify the potential sanctions for non-compliance. 
This is not requ1red but may encourage the respondent(s) to comply. 

2. Standard and scope of review of administrative orders 

As discussed above, EPA belteves that admm1strat1ve orders are not subject to 
pre-enforcement Judicial review However, 1freview is granted m the context of an enforcement 
action, courts will overturn an agency order if it 1s deemed "arbitrary and capricious." The 
arbitrary and capricious standard gives admmistrative agencies broad discretion m deciding how 
to administer the law. 

In addition, courts will generally exarnme whether proper procedures were followed, and 
will also consider due process concerns. Due process does not necessanly mandate an 
ev1dentiary hearmg pnor to issuance or enforcement of the order Rather, the requirement 1s 



flexible and reqmres that respondents have an opportunity to comment on the evidence "at a 
meaningful time, in a meaningful manner."56 Although there does not appear to be a clear 
standard for how much process 1s enough, EPA should provide the respondent an opportunity to 
comment on the order, and to confer with the Agency regarding compliance with the order, 
unless there 1s reasonable cause for concern that procedural delays could result m harm. 

56 Mathews v Eldridge, 424 U.S. 319, 333 ( 1976); Umted State!> v Seymour Recyclmg Corp, 
679 F Supp 859, 864 (S D Ind 1987) (c1tat1on omitted) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, C.C. 20460 

November 14; 1983 

OFFICE OF 
AIR, NOISE AND RADIATION 

SUBJECT: Compliance Strategy for Stationary Sources of 
Air Pollution 

FROM: 12..,;zfi,~n~sistant Administrator 
)!/'""'- for Air and Radiation 

TO: Alvin Alm, Deputy Administrator 

Attached for your consideration is the final compliance 
strategy for stationary sources of air pollution. This 
document was developed by OAR's Stationary Source Compliance 
Division, working closely with the Office of Enforcement 
Counsel and with review and input by other Headquarters 
offices, Regional Offices, and selected State officials. 

The strategy brings together in one document all of the 
major thrusts of the stationary source compliance program, . 
with continued emphasis on resolution of those violating 
sources meeting the definition of a "significant violator". 
I believe there is a general consensus that the present 
program is sound and should continue to serve us well in the 
future. However, the strategy suggests three major changes 
for the immediate future: more flexibility for States in 
carrying out their inspection programs, increased use of 
continuous emission monitoring and similar techniques in 
the'Agency's regulatory and enforcement programs, and 
increased focus on sources violating volatile organic com
pound (VOC) provisions in SIPs to reduce both ozone levels 
and air toxicants. 

The major point of disagreement arising during the 
preparation of the strategy was the proposed revision to the 
inspection guidance to States. Present guidance requires 
annual inspection of major (Class Al) sources and biennial 
inspection of certain smaller sources (Class A2 sources). 
The draft strategy suggested allowing States to develop 
alternative inspection priority schemes whereby the resources 
otherwise required to inspect Class A2 sources could be 
redirected to inspection of any combination of Class A1 , 
Class Al, and other regulated sources, as air quality needs 
warranted. Regional Offices were substantially divided 
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on' the extent to which present guidance should be revised. 
After a careful consideration of all the comments, we believe 
that the revision contained in the strategy strikes a reasonable 
balance "between EPA's need for a nationally-consistent data 
base to monitor and evaluate the effectivenes~ of the program 
and the needs of State and local agencies to make optimal use 
of limited resources to address their most serious air quality 
problems. 

The strategy identifies our plans to provide supplementary 
detailed guidance for selected subjects to enhance the long-
term effectiveness of the strategy. Attached is an identification 
of guidance doctDDents to be produced and anticipated completion 
dates. 

As agreed in our October 12 briefing for you, the major 
subject area needing further exploration is the problem of 
assuring continuous compliance by air sources. The strategy 
already identifies certain approaches worth pursuing (e.~ •• 
greater use of continuous emission monitoring and better 
targeting of inspections) but we intend to do a separate, 
more extensive continuous compliance strategy as a follow-up 
to the general strategy. Because of the complexity of this 
issue, the continuous compliance strategy cannot hope to 
present "the answer" to the problem but will provide a compre
hensive program for developing answers. We are targeting 
to complete the continuous compliance strategy by February 27, 
1984, and we are proceeding to add a commitment along these 
lines to the Action Tracking System. 

I thank you for your support in the development of this 
strategy and look forward to your support in its impl~mentation. 

Attachments 



IDENTIFICATION OF ADDITIONAL GUIDANCE TO BE PREPARED 

(1) enforcement of voe standards - guidance on improving tne 
voe inventory p~ojected for completion by January 30, 
1984. Additional guidance as needed. 

(2) use of unannounced inspections by EPA - projected for 
completion by September 30, 1984. 

(3) use of continuous emissions monitoring excess emissions 
data in the compliance program - projected for completion 
by July 31, 1984. 

(4) enforcement of asbestos demolition standards - projected 
for completion by July 31, 1984. 

(5) enforcement of PSD requirements - projected for completion 
by November 30, 1983. 

(6) enforcement of benzene, arsenic, and radionuclides 
NESHAPs - as necessary prior to promulgation. 
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Edward E. Reich, Director ~ >:" ~ 
Stationary Source Compliance Division -·-

Regional counsels, Regions I-X 

Directors, Air Management Divisions, 
Regions I, III, v and IX 

Directors, Air and Waste Manage~ent Divisions 
Regions II, IV, VI-VIII and x 

The purpose of this memorandum is to apprise you of the 
recent decision in the Kaiser case. This decision "ay affect 
the case development of other opacity cases where the facts are 
similar. This memorandum also contains suggested guidance to 
deal with similar fact patterns. 

On Jan·uary 26, 1984. Judge Hill of the U.S. District Court 
for the Central District of California ruled from the Bench to 
assess a civil penalty of $825,000 against Kaiser Steel Corpora
tion and impose injunctive relief requiring the Corporation's 
one remaining blast furnace to achieve and demonstrate compli
ance with the applicable requirements if and when operations are 
resumed. The United States as the prevailing party will also 
receive the ordinary costs of litigating this case provided for 
under Rule 54 of the Federal Rules of Civil Procedure. A copy 
of the Judgment entered on February 8, 1984 and relevant portions 
of the transcript are attached. 
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The complaint in this action was filed on May 26, 1982 and 
alleged violations of the California State Implementation Plan 
requirement for visible emissions at Kaiser's blast furnace cast 
houses located in Fontana, California.~/ The Judge assessed a_ 
civil penalty of $825,000 for 33 individual viola~ions by Kaiser 
of the California SIP. In assessing the maximum civil penalty 
under the Clean Air Act the Judge found that "[a]ll in all, the 
evidence indicates to me cavalier conduct on the part of defen
dant for which it must pay the price." 

Summary of Decision 

The government argued that the appropriate manner in which 
to prove a violation of Rule 50-A was to aggregate2/ the 15 second 
readings to de.t;__ermine if opacities of equal to or greater than 
20% were present for more than 3 minutes in an hour. In so 
arguing it was the government's contention that 40 CFR 52.12(c), 

1/ Rule 50-A, the visible emission standard to which Kaiser was 
subJect in this case, is a time exemption standard that prohibits 
emissions of 20% or greater opacity for more than 3 minutes in any 
hour. No test method was prescribed for in the California SIP. 

2/ The terms "aggregate" or "aggregation" as used in this memorandum 
-refer to a way of analyzing opacity readings made at the plant to 

determine compliance with the time exemption standard. Momentary 
visible emission readings are made and recorded at 15 second inter
vals by a trained field observer. The first step of data analysis 
is to identify all readings that exceed the allowable opacity limit 
(i.e., Rule SO-A, opacity equal to or greater than 20% occuring 
within an hour). The second step is to count the number of 
individual readings that exceed the allowable opacity limitation 
in the SIP. The third step is to multiply the number of readings 
that exceed the allowable opacity limit by 15-seconds, the time 
period representing each reading, (i.e., 13 readings exceed 
standard X 15-seconds = 3 minutes, 15 seconds). The last step is 
to compare the amount of time in which the actual opacities 
exceeded the allowable standard and the time exemption period in 
the SIP. Under the time exemption period in the Kaiser case 
(1.e., 3 minutes in any hour), the casthouses were alleged to be 
in violation if opacity of equal to or greater than 20% exceeded 
the time exemption period of 3 minutes in any hour. 

The term "averaging" is used in this memorandum in reference to 
the data analysis procedures prescribed in Method 9 Section 2.5 
(40 CFR Part 60, Appendix A, Method 9 - Visual Determination.of 
the opacity of Emissions From Stationary Sources). Opacity is 
determined by an average of 24 con~ecutive observations recorded 
1t 15-second intervals. The average is computed by summing the 
opacity of the 24 observations and"dividing by 24. 
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portion of the regulations applicable for federal enforcement 
of SIPs without test methods, required the use of only the "appro
priate" pr~cedures within a Part 60 test method. The government 
further argued that, in this case, only the certification and field 
procedures of Method 9 were "appropriate" because the data analysis 
procedure in Method 9 of six minute averaging was incompatible 
with a time exemption standard of Rule 50-A which limited opacity 
levels to less than 20% except for three minutes in an hour. 

Judge Hill strictly construed the provisions of the regulation 
at 40 CFR 52.12{c). He found that 40 CFR 52.12 directed EPA to use 
a test method in Part 60 when no method was included in the SIP, 
and in this case that meant Method 9. He concluded that all pro
c~dures of Method 9,~/ including the data analysis requirements, 
must be complied wi~h in.order to establish a violation under this 
test method. The·-Judge noted that this case was ~ ••• different 
from Donner Hanna, where the government did not bring itself and 
agreed that it didn't bring itself within the literal require
ments of Method 9, asserting instead a power to disregard Method 
9 and prove violations in some other way." Given his construction 
of Method 9, he found that a violation of Rule 50-A could be esta
blished only if all procedures of Method 9 were followed. 

The Judge ruled that the emissions at the Kaiser blast furnace 
casthouse were continuous because they lasted for more than six 
~ ~1tes in duration. The Judge also ruled that the Preamble to the 
F~~-eral Register publication which in part discussed the inapplica
bility of Method 9 to intermittent emissions with a time exemption 
standard was not binding on the government as an authoritative 
interpretation of existing law and regulations, but even if it 
were it would not be persuasive here because the Kaiser emissions 
were continuous in duration.~/ 

The government recomputed its visible emission observation 
sheets using six minute averaging and was able to show that 33 of 
the 41 Method 9 observations were greater than 27.5% opacity. 

3; Method 9 is chiefly composed of 3 main sections - certification 
proceedures for visible emission observers, field procedures for 
viewing emissions and the data reduction or averaging procedures. 

4/ The 1974 preamble to Method 9 states: "EPA recognizes that 
certain types of opacity violations that are intermittent in 
nature require a different approach in applying the opacity 
standards then this revision to Method 9." 
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Judge Hill rejected the government's arguments that the potential 
maximum positive error of 7.5% should not be automatically sub
stracted from the opacity readings, given that Method 9 specif i- _ 
cally states that the accuracy of the method must ba taken into 
account when determining possible violations of appliable opacity 
standards and the potential maximum positive error is the only 
accuracy benchmark listed. 

The Judge further concluded, based on his prior rulings of 
strictly construing 40 CFR 52.12(c) and Method 9, that admissions 
by Kaiser and expert testimony about inability to comply were 
~ncompetent evidenceS/ for purposes of proving a violation, but 
could be used as corroborative evidence of an alleged violation 
otherwise provabie-under Method 9. Expert testimony and admis
sions, according to Judge Hill, could not be used to prove that 
Kaiser continuously violated the SIP. 

The defendant raised the affirmative defense of technological 
and economic infeasibility. The government successfully argued 
based on the precedent of the Friends of the Earth v. Potomac 
Electric Power Co., 419 F. Supp. 52B (D.D.C. 1976} and the Supreme 
Court decision in Union Electric Co. v. EPA, 427 U.S. 246 (1976) 
that these were not total defenses to a civil action brought under 
the Clean Air Act. The Judge made an alternative holding and 
· nding that even if these were total defenses the burden is on 

... .ie defendant and it had not carried the burden by a preponderance 
of evidence. 

In considering the penalty portion of the case the Judge 
ruled that each blast furnace casthouse wa~ a separate source of 
emissions each subject to a maximum of $25,000 per day of viola
tion. He based his rulings on the language of Rule 50-A which 
applies to " ••• any single source ••• " and section ll3(b)(2) which 
authorizes a civil penalty for any person who violates " ••• any 
requirement of an implementation plan •••• " 

The government requested costs of li ... igation pursuar t to 
section 113{b). Judge Hill found this provision of the statute 
to be absolutely unintelligible as a basis for awarding costs to 
the government "I would not and I could not, use such an irra
tional and unintelligible sentence as the basis for sanctioning 
or punishing anybody." 

5/ ~Incompetent' evidence" refers to the legal relevance of the 
evidence in terms of adm1ssability. 
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Interim Guidance Procedure 

This guidance on the use of Method 9 should be followed for 
those cases involving the enforcement of a visible emission time _ 
exemption standard in a SIP which does not contain a-specific 
test method and where, for federal enforcement purposes, Method 9 
is used based on the direction of 40 CFR 52.12(c). This guidance 
is not intended to suggest that the government should abandon the 
positions argued in the Kaiser _case. Its purpose is to preserve 
the ability to prevail on alternative grounds should a judge in 
another case follow the same analysis as Judge Hill. A technical 
gu1deline on alternative opacity data reduction procedures for 
use with time exemption opacity rules is being developed by the 
Otf ice of Air and Radiation and when published will supercede 
thls interim guidat\,ce. 

Visibie emission observers should not reduce the data they 
collect in the field. They should forward the standard visible 
emission observation sheets to the appropriate officials in the 
Re~ion. An observer should be instructed to record opacities for 
at least one hour, or in the alternative, to record opacities for 
a complete-<:ycle of the emissive operation being ob~erved, such 
as a casting operation at a blast furnace casthouse. 

The attorneys and technical personnel reviewing the visible 
- ission observation sheets should first aggregate all the 15 
~=cond opacity readings that equal or exceed the allowable levels 
to determine compliance with the time exemption period in the SIP. 
Where the 15 second opacity readings show a violation when aggre
gated, all 6 minute blocks of 24 consecutive observations con
taining such readings should be averaged as prescribed under 
Method 9. The strongest case possible for sustaining a viola
tion, given the C~nner Hanna and Kaiser decisions, would be when 
both the aggregation and averaging of the data show a violation. 
This period would consist of any 24 consecutive observations that 
contain opacities, when averaged or aggregated, would exceed the 
opacity level in the standard. A set of observations may contain 
)ne or more data gaps or interferences for which no opacity is 
recorded. In the Kaiser case the attorneys gave a 0% opacity 
value to those 15-second opacity blocks that had no opacity 
record because of interference obstructing a clear line of sight. 
Using a oi opacity in the averaging of the set of observations is 
very supportable given that the bias is in favor of the source 
being observed. Additionally the data gap could be filled by a 
statistical procedure such as regrouping of data or substitution 
of a derived value (outlier test), but such proof may require the 
use of an expert or lay expert in statistics to testify about the 
validity of such pract1ces. 
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T~e Regional legal anc :ecnni=a~ ?e~3o~nel s,o~:d ~e a~a=e 
f the ~otential evidentiar; ~r~c:e~s associated .... 1t1 11:1~3t1n; 

an opacity case with facts like the Kaiser case when opacity 
read:ncs do net show a v:clat:cn cf tne a~ol1cable stancar~ bv 
bot~ t;e averagin~ and a;;regatin; data r~2uct1cn tecnn1~ues.
for this reason, we recommend tnat t:1e ?.eg1cn rev1e,.. t:1e v:s:.::1~ 

emission ocservations of each case present:ng a fac;ual s~t~a
t1on similar to Kaiser to deter~:~e wnether the violation can 
be proved by both the aggregating and averaging data reduct1on 
procedu::-es. 

Attorneys in 09acity cases should not concede the issue of 
wnet~e::- 7.5% error should be subtracted from eac~ 6 minute aver
age. The attorneys, if the facts warrant such action, should 
~rovide in the form of an exhibit to be followed bv testi~onv 
cf ar 09aci~y expert t~e a;alysis of t~e Met~oa 9 2ata :ase,
cnus de~onstrat1n~ tn~ ran;e o~ ~o:en~:a: maxi~~~ pcs~c:1~ and 
'"'e'""-="",··::. .:..--....,-- 61 
I• ':::! - - - ,/ - - - - ...,; """ ~ • -' 

The Agency is currently wor~ing to evaluate the need for 
test methods for time exemption standards, but in the interim 
it is essential that a vigorous enforcement effort continue to 
ensure com?liance with visible emission standa,ds. This ~emo 
is not intended to set out a com~lete gu~deline or prov:de 

-.,, ~""Cl tc."~. -::~- ...J::i.-· -.. - ... ----- ......... 
s1cn o~t ratr.er t~ DrlnG so~e :Jf ~~e ~ere per~:ne~~ ~o:~cs tc 
.. he a 4:. t e r. t. :.. o :-1 c ~ o t r. e :- :: ? _; :5 t. a !: : : ., · i o l 'J ~ j __ 1 s i ~ :.. :_ : :- : ~.: e s . 

If you have any quest1ons regarding tne Kaiser casa or 
this interi~ gu1dance, please contact Richard Ostrov of the Alr 
~nforce~ent Division o: ~~e o:f :ce of s-::J=:e~ent and C~~;l:
a~ca Y~~::8r:~~ at 3S:-2353. 

~I The gover~~ent's ex9ert witness on o;acity, in the Kaiser 
case, testified based on his work with the Method 9 data base, 
that at a 99% confidence level the positive bias of a 6 minute 
average was 7.5%, a· published, but the negative bias was even 
greater (13%). Fur~her, he stated that at the 95% conficence 
level the positive bias Nas 5~, as ?Ubl1s~ed, but a~ain the 
negac1ve bias was, at 9.4%, greacer. F1~ally, he ~esti::ed 
that tne confidence level at 51%, or at a c:?1l standar~ o~ 
proof, was -.6%. In other words, the expert witness testified 
that there is a net negative bias inherent in ~ethod 9. The 
type of testlng ~resented by the ex~ert along with an exhib1t 
deMcnstrati~g t~e a~alysts is 9e=na?s :he ces~ way o~ ~resent:-; 
th~s fac~~al L~s~~: 
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Regional Counsels 
Regions I-X 

-
Air Management Division Directors 
Regions I, III, V, IX 

Air & Waste Management Division Directors 
Regions II and VI 

Air, Pesticides & Toxics Management Division Director 
Region IV 

Air & Toxics Division Directors 
Regions VII, VIII and X 

This memorandum provides you with guidance on implementing 
the notification provisions contained in Sections 113(a)(l) and 
113(a)(4) of the Clean Air Act. It is intended to emphasize the 
requirement of Section 113(a)(4) to issue, in the case of corpo
rations, a copy of the notification to the •appropriate corporate 
officers.• The guidance recommends procedures for·issuing notices 
of violation_under Section 113(a)(l) and for implementing the 
copying provision in Section 113(a)(4). 

The notice provisions in Section 113 are general in nature, 
giving EPA a great deal of latitude. This guidance is, therefore, 
not intended to set inflexible standards, but rather to suggest 
practices that might encourage expeditious resolution of viola
tions and to suggest practices that might avoid challenges to 
enforcement actions based on alleged notice deficiencies. 
Thus, although the recommendations are based upon an.analysis 
of existing law in this area, the specific procedures suggested 



are not necessarily compelled by the Act or judicial decisions. 
By recommending apecif ic procedures this guidance is not meant 
to imply the existence of jurisdictional or due process limita
tions on EPA's enforcement authority. This guidance does not 
address issues regarding EPA's enforcement discretion once an 
NOV has been issued. 

Summary 

This guidance recommends that the notification requirements 
of Section 113(a)(l) be met by the issuance of a written notice 
of violation (NOV), and that the NOV be sent to the highest 
ranking officer or employee at the violating facility known to 
EPA. It recommends that the notice copying requirement of Section 
113(a)(4) be met by sending copies of the NOV to specified corpo
rate officers, or in the case of a foreign corporation (i.e., 
one not incorporated in the state), by sending the notice to the 
registered agent of record and preferably also to appropriate 
officers in the corporate headquarters. The guidance clarifies 
that issuance of an NOV should not be delayed because of diff icul
ties in implementing the Section 113(a)(4) copying procedures. 
The guidance recommends tHat the NOV specify the State implemen
tation plan (SIP) provision(s) violated, advise the source of 
the opportunity to confer with EPA, describe the emission points 
in violation, and indicate by a •cc.• notation that copies of 
the NOV were sent to the State, and, in the case of a corporation, 
to appropriate officers. 

I. Effect of the Notice 

A. Section 113(a)(l) Notice 

Section 113(a)(l) of the Clean Air Act (CAA or the Act), 
42 u.s.c. S7410(a)(l), requires EPA to notify any person· found 
by the Administrator to be in violation of a SIP. Specifically, 
Section 113(a)(l) providess 

Whenever, on the basis of any information available 
to him, the Administrator finds that any person is 
in violation of any requirement of an applicable 
implementation plan, the Administrator shall notify 
the person in violation of the plan and the State in 
which the plan applies of such finding. [emphasis added] 

EPA has interpreted the mandatory requirement to give notice 
as triggered only after a discretionary finding has been made by 
the Administrator that a violation exists. The courts have upheld 
the Agency's interpretation. City of Seabrook v. Costle, 659 
F.2d 1371, 1374 (5th Cir. 1981) (obligation to make a finding not 
mandatory], see, Wisconsin Environmental Decade, Inc. v. Wisconsin 
Power and LigJit Co., 395 F.Supp. 313, 317-320 (W.D. Wis. 1975): 
West Penn Power Co. v. Train, 522 F.2d 302 (3d Cir. 1975)1 United 

- 2 -



States v. Lehigh Portland Cement Co., C.A. No. 84-30)0, slip 
opinion at 6 n.4 (N.O. Iowa December 12, 1984) [Order Denying 
Defendant's Motion to Dismiss] (Attachment 1): United States v. 
Chevron, C.A. No.· !P-80-CA-265, slip opinon at 3 (W.D. Tex. 
June io, 1983) [Order Denying Defendant's Motion to Dismiss or 
for Abstention] (Attachment 2). 

Notification under ~ection 113(a)(l) is r&ferenced in S~c-
tion 113(b)(2), which provides in relevant part that: 

The Administrator shall in the case of any person 
which is the owner or operator of a major stationary 
source, and may, in the case of any other person, 
conunence a civil action • • • whenever such person --
• • • 

(2) violates any requirement of an applicable imple
mentation plan • • • (B) more than 30 days after 
having been notified by the Administrator under sub
section (a)(l) that such person is violating such 
requirement[.) [emphasis added] 

Notice is also referenced in Sections 113(a) and lll(d) 
(relating to the issuance of administrative orders), and Section 
llJ(c)(l)(A) (relating to the initiation of a criminal actiont. 
Issuance of a notice and the lapse of 30 days is not, however, 
always required prior to the initiation of an action to address 
SIP violations. See 42 u.s.c. S7603 [Emergency Powers]: see 
also, 42 u.s.c. S7ii3Cb)(3) [Section 112(e) (NESRAPs) and~ction 
lll(e) (NSPS) violations]. 

B. Section 113(a)(4) Notice 

Section 113(a)(4) of the Clean Air Act, 42 u.s.c. S7413(a)(4), 
requires in the case of a corporate violator that copies of the 
Section 113(a)(l) notice •be issued to appropriate corporate 
officers.• The issue of whether the 113(a)(4) notice copying 
requirement is a jurisdictional prerequisite to a Section 113(b)(2) 
civil action was raised by the defendant in United States v. 
Lehigh Portland Cement Co., supra (Attachment 1). In Lehigh the 
defendant sought a dismissal arguing that EPA's NOV was insufficient 
in that it wa,. served only on the plant manager who, defendant 
argued, is not an •appropriate corporate officer• within the 
meaning of Section 113(a)(4). In support of its argument defen
dant cited 40 C.P.R §122.22, •signatories to CWA NPDES Permit 
Applications,• which defines the term •responsible corporate 
officers• in part as a president, secretary or treasurer. 

The Court in Lehiih found the CWA regulation inapposite, and 
denied defendant's Mot on to Dismiss holding that a plant manager 
is an appropriate corporate officer within the meaning of Section 
113(a)(4). In addition the Court stated in dicta that the 
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Section 113(a)(4) notice copying requirement was not a jurisdic
tional prerequisite to a civil action pursuant to Section 113(b)(2). 

II. Recommended NOV Procedures 

A. Written Notice 

There is case law supporting the position that the 
Section 113(a)(l) notice requirement can be met where a source 
has received substantial or constructive notice from EPA of-a 
violation. Nevertheless, as a general practice the Regions 
should issue written notices. Moreover, when read together, 
Sections llJ(a)(l) and 113(a)(4) imply that the notification 
should be issued in writing in the case of corporate sources in 
order to comply with the copying requirement in Section 113(a)(4).l/ 
While substantial or constructive notice may be sufficient, writ- -
ten notice clearly establishes the authority to proceed adminis
tratively and provides evidence of when the 30-day period provided 
for in Sections 113(a)(l) and 113(b)(2) begins to run. This gui
dance, therefore, recommends that all notices be given in writing 
in the form of an NOV. 

B. Contents of the NOV 

The Act requires the'Administrator to notify the violator 
and the State of a finding of violation of any requirement of a 
SIP. What a finding consists of and what de~ree of specificity 
might be required in the notice is unclear, fl but the the lan
guage of the Act suggests that at a minimum EPA should identify 

!/ Written notice of a violation is not explicitly required by 
Section 113(a)(l). Cf., Sections 126(a)(l) [Interstate pollution 
abatement], 16l(b)ClTTi> [State notice to redesignate PSD areas]. 

~ EPA has promulgated regulations at 40 c.F.R SS4.3(b), that 
specify in detail the contents required for citizen suit notices. 
Specifically, the regulations require that the notice include: 

sufficient information to permit the recipient [i.e., 
the Administrator, the State and the alleged violator] 
to identify the specific standard, limitation, or 
order vh.ich has allegedly been violated, the activity 
alleged to be in violation, the person or pers~ns 
responaibile for the alleged violation, the location 
of the alleged violation, the date or dates of such 
violation, and the full name and address of the person 
giving the notice. 

It is recommended that this provision be used as guidance in 
drafting NOVs. This degree of detail is, however, not required 
for EPA notices, but applies only to citiz·en suit notices. This 
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the violated provision(s) of the SIP. The legislative history 
on Section 113(a)(l) is no more specific. 

Some indication of what should be contained in an NOV can be 
gleaned from the.purpose of the Section 113 notice requirement. 
The Third Circuit Court of Appeals discussing this issue stated 
that the notice requirement is intended to •make the recipient 
aware that the 'definitive' regulations are not being met and to 
trigger the statutory mechanism for informal a~commodation which 
precedes any formal enforcement measures.• West Penn Power Co. 
v. Train, 522 D.2d 302, 311 (3d Cir. 1975). Thus, in addition to 
citing the SIP provision violated, the NOV should afford the 
source an opportunity to confer if an administrative order 
is contemplated.!/ 

In addition, it is recommended that the notice describe the 
emission points in violation of the SIP standard. Such informa
tion might assist the source in responding to the NOV and coming 
into compliance expeditiously. The notice need not, however, 
describe the violation with specificity. Requiring a complex 

(footnote 2 continued) 
is due to the unique purposes citizen suit notices are intended 
to serve. Specifically, Congress intended the citizen suit · 
provision of the Clean Air Act to provide a limited waiver of 
sovereign immunity. Moreover, since citizen suits might force 
EPA to act, the notice requirement was intended to be strictly 
construed in order to ensure the opportunity of Agency resolution 
prior to the commencement of litigation. NRDC v. Train, 510 F.2d 
692 700, 724 (D.C. Cir. 1974), as modified--rt'J7S)r People of the 
State of Calfornia v. Dept. of tne Navy, 431 F.Supp. l271, 1278 
(N.D. Cal. 1977): City of Highland Park v. Train, 519 F.2d 681, 
690 (7th Cir. 1975)~ NRDC v. Callaway, 524 F.2d 79, 84 n.4 (2d 
Cir. 1975). ~ 

3/ The Act does not require that an opportunity to confer be 
given before the Agency can initiate an enforcement action pursuant 
to Section 113(b)(2). An opportunity to confer is only required 
under Section 113(a)(4) before an administrative order can take 
effect. A statement in the NOV offering an opportunity to confer 
fulfills the &ection 113(a)(4) prerequisite, even if the admini
strative order is not issued until after a conference takes 
place. Nor is the opportunity to confer restricted to the 30-
day period after the notice has been given. Bolding the confe
rence earlier rather than later is, however, to the advantage of 
EPA since such meetings often facilitate EPA's ability to obtain 
information as well as early resolution of the violation. Some 
Regions include a statement in their NOVs limiting the opportunity 
to confer to a specified number of days, e.g. 10 days of receipt 
of the NOV. 
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notice would only cause delays in enforcement in contravention 
of the Congressional intent to expedite enforcement.!/ 

Finally, in the case of corporate violators, the notice 
should name the ~orporate officers who are sent copies of the 
NOV. This might promote expeditious correction of the violations. 
It would also help document compliance with Section ll3(a)(4). 
(See discussion below.) ......... 

c. Persons Who Should Receive the Notice-

Section ll3(a)(l) requires that notice be given to any 
•person• found -to be in violation of a SIP. The term •person• is 
defined broadly in Section 302(e) of the CAA as including •an 
individual, corporation, partnership, association, State, munici
pality, political subdivision of a State, and any agency, 
department, or instrumentality of the United States and ~ 
officer, agent or employee thereof.• 42 u.s.c. S7602(e)--reJiipha-
sls added). . 

The wording of the Act, therefore, implies that a Section 
113(a)(l) notice is technically sufficient if it is given to any 
known officer, agent or employee of the source. See, U.S. v. 
Lehigh Portland Cement Co., supra (Attachment 1).--Y:his-ri impor
tant since, as a practical matter, it may be difficult for EPA 
to identify the senior executive officer of a source with speci
ficity. It is recommended, however, that NOVs be issued to the 
highest ranking officer, agent, or employee at the violating 
facility known to EPA. This will increase the likelihood of the 
violation beino corrected by the source expeditiously. 

4/ By analogy to the citizen suit notice provision it appears 
that the courts take a praqmatic approach in ascertaining the 
sufficiency of a notice. Baughman v. Bradford Coal Co., 471 
F.Supp. 488, 490 (W.O. Pa. 1977), aff'd 592 F.2d 215r People of 
the State of California v. Delt. of the Navy, slpra; see Metro
politan Washington Coalitionor Clean Air v. D stric-r-Qf Columbia, 
373 F.2d 1089 (O.c. cir. 1975), rev 1d on other grounds Sll F.2d 
809 (D.C. Cir. 1975)1 Susquehanna Valley Alliance v. Three Mile 
Island, 619 F.2d 231 (ld Cor. 1986), cert. denied 449 u.s. l096 
(1981)1 ~ v. Callawa*, supra: !!.!:!1 see City of Hi~hland Park 
v. Train, j§Pf}' Massac usetts v. u.s. veterans Administration, 
541 F.2d 1 st cir. 1976). The Court in south Carolina wild-
life Federation v. Alexander, 457 r.supp. 118 (o.s.c. 1978), 
indicated that def iclencles In the notice that did not interfere 
with the purposes of the notice requirement would not bar a 
citizen s~it. 457 F.Supp. at 123. Similarly, in People of the 
State of California v. Desartment of the Navy, 431 P.Supp. at 
1278, the Court upheld aeflclent citizen suit notice since the 
recipients were effectively informed •of the violations alleged, 
the standards violated, the locations of the violations, etc.• 
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Similarily, although the requirement in Section 113(a)(4) to 
issue copies of the notice to appropriate corporate officers is 
not a jurisdictional prerequisite to a civil action, care should 
be taken to comply-with this requirement. Regions should be able 
to identify the corporate officers through formal (e.g. section 
114) or informal contacts with the source, by contacting the 
State environmental agency, by checking corporate directories, or 
by calling or writing to the State off ice responsible for corpo
rate registrations. (The State corporate registration office is 
typically identified in the State corporate code.) In cases in
volving domestic corporations Regions are urged to send copies 
of the NOV to the corporate president, to any vice-president 
identified as responsible for environmental matters, to the 
general counsel of the corporation, and, in cases where the 
plant manager is the highest corporate officer, to the registered 
agent. In the case of a foreign corporation (i.e. one not incor
porated in the State), a copy of the NOV should be sent to the 
registered agent of record at the State corporate registration 
off ice, and to any other corporate officers you can identify as 
suggested above. The original NOV should show a •cc.• for all 
persons copied. 

Although the Court in united States v. Lehigh Portland Cement 
Co., )(l)a' held that the notice copying requirement in Section 
1TJCa was satisfied in that case by giving the NOV to the· 
plant manager, following the additional steps recommended above 
may assist in expediting a corporation's response to the NOV. 
For the same reason the copies of the NOV should ideally be 
issued to the corporate officers at the same time the NOV is 
given to the source. Regions should not, however, delay issuing 
the NOV if you cannot readily identify the appropriate corporate 
officers. 

o. How to send the Notice 

Section 113(a)(l) provides that, once the Administrator makes 
a finding t~at a violation exists, EPA shall give notice to the 
person in violation of the plan and to tfte state. In addition, 
section 113(a)(4) requires the Administrator to issue copies of 
the notice to appropriate corporate officers. The Act does not, 
however, specify a procedure for issuing the notice.Sf Neverthe
less, we recommend that NOV• be sent by Certified MaTl Return 

!f Compare Section 113(a)(2) of the Act which requires •public• 
notice when the Administrator makes a finding that a State has 
failed to effectively enforce a SIP. Similarily Section llS(a) 
requires that the Administrator give States •formal• notices of 
SIP deficiencies to correct international air pollution. The 
absence of a public or formal notice requirement in Sections 
113(a)(l) and 113(a)(4) of the Act is, therefore, apparently not 
the result of omission. Nor is personal service of process such 
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Receipt Requested, to help establish evidence that the notice 
was given. 

III. Conclusion 

Please call Rachel Ropp (FTS) 382-2859 for any explanations 
of this guidance, to discuss issues raised, or if you want addi
tional information or examples. 

Attachments 

(footnote 5 continued) 
as is provided for in Rule 4, Fed.R.Civ.P., required for a notice 
to comply with Sections lll(a)(l) and 113(a)(4) of the Act. Rule 
4 service of the complaint would be required in any event if the 
Agency initiated a civil action. 
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f llf1£8tjeBo 

IN THE UNITED STATES DISTRICT cotfMl• llPIDI MDQTltS oma 
- FOR THE NORTHERN DISTRICT OF IOW~lfHlli. Dt5T~IC1 Df IOWA 

CENTRAL DIVISION 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) NO. c 
) 

va. ) ORDER 
) 

RECEIVED LEHIGH PORTLAND CEMENT ) 
COMPANY, ) 

) 
DEC 121984 Defendant. ) 

US.A~ 
No.QIS.Qp ,,_ 

This matter cornea before the Court on defendant's monowl-to 
' dismiss. A hearing was held·on August·9.- 1984, in Fort D~dge, 

Iowa. After carefully considering the briefs and arguments of 

both parties, this Court denies defendant's motion to dismiss. 

This action involves the implementation of the Clean Air Act. 

Under this Act, a state is to adopt a State Implementation Plan 

(SIP) which would require the state to satisfy the Act's National 

Ambient Air Quality Standards (NAAQS). The Act provides for both 

federal and state enforcement of the SIPs. This action arises 

from the federal enforcement of the Iowa SIP. 

-Defendant is a cement manufacturing company with its 

.corporate headquarters in Allentown, Pennsylvania. One of its 

thirteen plants is located in Mason City, Iowa and i• the plant 

which is the subject of this suit. On March 16, 1913, plaintiff 

notified the Iowa Department of Envirorunental Quality and the 

plant manager of defendant's Mason City plant of violations of SIP 

fugitive dust regulations.· Plaintiff brought this action on 



April ~. 1984. Previous to plaintiff 'a notice, the Iowa 

Department of Environmental Quality had given notice to defend

of SIP fugiti-ve dust regulations violations and on March ·5, 1. 

the Department and defendant entered into a consent order 

concerning the violations. 

Defendant'• motion to dismiss is directed at plaintiff's 

first claim for relief (~•13-17 of plaintiff's Complaint), which 

allege fugitive dust violations. Defendant stated in a letter to 

this Court dated August 27, 1984 that it does not contend that 

plaintiff's second claim for relief (VV18-l9 of its Complaint), 

which alleges violation of new source performance standards, is 
I 

subject to dismissal. 

In its motion to dismiss, defendant presents three ~rguments. 

First, defendant claims that the copy of a notice of violation to 

appropriate corporate officers, required by 42 u.s.c. §7413(a 

is a ccmdition precedent to the bringing of an action under 42 

u.s.c. f7413(b)(2), and the notice given by plaintiff was 

defective and constituted insufficient process and insufficient 

service of process on defendant. Second, defendant claims that 

the doctrine of abstention applies, and the Court therefore lacks 

jurisdiction. Finally, defendant argues that the Iowa Department 

-of Environmental Quality's consent order precludes plaintiff from 

bringing this action because of issue and claim preclusion. 

Defendant also originally argued that plaintiff lacked standing to 

bring this action, but conceded this argument at the hearing. 

2 ' 



I. 

In support of its argument that plaintiff failed to give 

defendant adequate notice, defendant relies on 42 u.s.c. · 
f7413(a)(4), which states that when there 1• a corporate violator, 

a ~opy of the notice of violation ahall be issued to appropriate 

corporate officers. Defendant argues that because only defendant' 

Mason City plant manager received notice, and the plant manager is 

not a corporate officer, plaintiff failed to sufficiently serve 

defendant notice. In support of its argument, defendant also 

cites a regulation of plaintiff•a1 that defines •responsible 

corporate officers• as including only president, vice-president, 

secretary and treasurer, and prior case law, which has found the . . 
failure to give notice of violation a jurisdictional defect in 

private citizen actions brought under the Clean Air Act. 

In response to defendant's argument, plaintiff first states 

that it complied with the statute by giving notice to the plant 

manager because there is only a requirement for the EPA to anotify 

the person in violation• whieh is found in §7413(a), 2 and "person" 

-140 C.F.R. §122.22. 
242 u.s.c. f7413(a)(l) states: "Mhenever, on the basis of 

any information available to him, the Administrator finds that any 
person is in violation of any requirement of an applicable imple
mentation plan, the Administrator shall notify the person in 
violation of the plan and the State in which the plan applies of 
such finding. If such violation extends beyond the 30th day after 
the date of the Administrator's notification, the Administrator 
may issue an order requiring such person to comply with the 
requirements of such plan or he may bring a civil action in 
accordance with subsection (b). 
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may be any officer, agent, or employee thereof. 3 According to 

plaintiff, aubparagraph (a)(4), the section tJtat states a copx 

the notice of _v~olation ahall be issued to a corporate of.fie~ .s 

not Juriadictional because f7413(b), which sets out the enforcement 

procedures, states that the EPA may bring ~uit against ~ "person• 

more than thi~y days after being notified under (a)(l) and makes 

no mention of (a)(,). Secondly, plaintiff claims that even if 

(a)(4) is a Jurisdictional requirement, it has met the requirement 

of issuing notice to appropriate corporate officer• when it gave 

notice to the Mason City plant manager because the ordinary 

meaning of a corporate officer includes a plant manager. Thirdly, 

plaintiff argues that if the Court does not accept the position 

that a plant manager is a coi-J)orate officer, plaintiff s•tisfied 

the (a)(') requirement by issuing a notice of violation to the 

defendant's corporate headquarters in Pennsylvania on August 

1~84 (twelve days after this Court held a hearing on this matter), 

since no prejudice resulted. Finally, plaintiff argues that the 

cases defendant relies upon in arguing that there was a defective 

notice are inapplicable because they deal with a different section 

which involves citizen's suits in which no notice of an~ kind was 

given. 

It is-evident from the arguments presented by both parties 

that several questions arise when considering the sufficiency of 

the notice to the defendant. A major question is whether a plant 

manager is an "appropriate corpo~ate officer" under l7,l3(a)(4). 

3 . 
42 u.s.c. §7602(e). 
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If this Court were to find that a plant manager is an "appropriate 

~Orporate officer,• plaintiff would have satisfied the notice 

requirements .of 17413, since defendant's plant manager did receive 

a notice of violation. In determining this question, the Court 

could find no statutory language nor legislative historY which 

excluded a pl!llllt manager from the category of "appropriate 

corporate officers." The Court further notes that the general 

definition of a (corporate) officer would include a plant manager 

because an officer is one who holds an office of authority or 

trust. Websters New Collegiate Dictionary (1979). As the head of 

the Mason City plant, defendant's manager certainly held a 

position of authority or trust. With regard to the EPA regulation, 
. ' 

Mhich definition of "responsible.corporate of£1cer"-fails to 

include plant managers. this Court ia unpersuaded auch a 

definition applies here or should exclude a plant manager. First. ' 

it was not formulated by Congress but rather by the EPA to be 
, 

applied to the National Pollutant Discharge Elimination System 

Program pursuant to the Clean Water Act, which is unrelated to the 

statutory section in question here. Moreover, its definition is 

more limited because it defines "responsible" corporate officers 

as opposed to "appropriate" corporate officers. Although the 

Court thinks that plaintiff might have been more cautious in 

issuing a copy of the notice to the "appropriate corporate 

officers,• its service of notice to defendant's Mason City plant 

manager was sufficient because tb~plant manager was an "appropriat 
- - --- ~----- -

corporate officer." By finding that plaintiff issued a copy of 

the notice of violation to an "appropriate corporate officer," 
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' 
there is no need to determine the other questions raised by t•ae 

parties relating to the sufficiency of notice, because they a· 

premised on the assumption that the Mason City plant manager , as 

not a corporate officer.4 

II. 

In its argument that the Court should abstain from hearing 

this case, the defendant finds the factual situation before thi~. 

Court to be similar to that of other cases in which courts have 

abstained. In rejecting defendant's claim, plaintiff relies on 

the applicable statutory sections, the statute's legislative 

history, and case law •. 

In its reading of the statute, which gives both federal and 

state courts jurisdiction to enforce provisions of a state SIP 

this Court finds no limitation on the EPA (or any other federa.) 

government agencies) in bringing an action when there is or was 

already a parallel state proceeding. This Court notes as 

indicative of Congress' intent to avoid any bars on federal 

agencies in bringing an action the repeal of a statutory section 

4Although this Court does not need to decide if the 
f7413(a)(~) requirement of issuing a copy of a notice of violation 
to the appropriate corporate officers is a juriadictiq_nJ]. require
ment, it notes that in United States v. Chevron, No.~-80-CA-265 • 
(W.D.Tex. June 10, 1981), the court found that the aD1y requirement 
for bringing an action \Dlder §7413 were (1) notice to the alleged 
violator, and (2) a lapse of thirty days. Accordingly, under 
Chevron, which appears to be the only case to address the §741' 
jurisdictional requirements, the (a)(4) requirement is not 
jurisdictional. · 
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which stated that federal enforcement was perm~tted only when 

violationa resulted from a atate'• failure to take reaponsible 

grounds to enforce ita standards. Air Quality Act of 1967, 

81 Stat. '53, '93. The case law also aupports plaintiff's 
r-, 

position. In United States v. Chevron, N~. &f-80-cA-265 

(W.D.Tex. June 10, 198~), the Diatrict Court o! the Western 

District of Texas rule~ againat defendant'• moti~n to abstain from 

hearing the case due to the pen,dency in state co· 1rt of a prior 

lawsuit involving similar iaauea. The Court fow1d that since 

there did not exist a situation where (1) a constltutional issue 

might be mooted or placed in a different posture t.y a state court 

decision as to the applicable state law, (2) a fed,"ral court• a 

exercise of jurisdiction would substantially interf •re with the 

state'• effort to enforce a aystem of purely state r~;ulation, or 

( 3) a federal court is asked to refrain from st•te er ·.minal 

proceedings, nuisance actions antecedent to criminal p1?ceedings 

or state suits to collect taxes, the court would not abs 9in. 

This Court, when considering the above factors, cannot f:nd that 

it should abstain either. 

Moreover, this Court finds the case which the defenlant 

relies upon, United States v. Cargill, Inc., 508 F.~'.JPP· 73~ 

(D.Del. 1981), to be distinguishable. In Cargill, the ~PA sued 

under the Clean Water Act to have a corporation enjoin!d from 

further violation of a wastewater discharge penlit 81" l to impose 

civil penal ties for past violations. The defendant r .oved to have 

the court dismiss, abate or stay the action or to abstain from 

assuming jurisdiction over the action because of a still pending 
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suit filed by the State Department of Natural Resources and 

Environmental Control in the s~ate court seeking identical relief. 

,,,e district court found that ~.he doctrine of abstention did 

apply. However, it did allow 1 or a stay. The court, which g_._e 

several reasons for the stay, n>ted the most important reason to 

be that the federal action had ·~•used the defendant to halt 

construction efforts to prevent water pollution, the principal 

goal of the Clean Water Act. Si1 •ce the district court in Cargi 11 

found that the abstention did no• apply, the case does not support 

defendant• a poai ti on in arguing t "lat this Court should abstain. 

Furthermore, in terms of granting a stay, this court agrees with 

plaintiff that the most important •eason for such a atay under 

Cargill, the prevention of polluti~~. would not be thwarted by 

this action, since the EPA seeks to augment and not disrupt 

defendant's fugitive dust control mecsures. 

III. 

In arguing that the doctrines of is~ ·le and claim preclusion 

apply, defendant states that it had begur negotiations with the 

State prior to rec~iying any notice from the EPA and the consent 

order between the defendant and the Stat~ was only entered into 

after th~EPA was given notice of an op,ortunity to request a 

public hearing or make a public commen• • According to defendant, 

since the EPA had this chance to argu• for compliance with its o.r 

regulations, the doctrines of issue ind claim preclusion apply, 

and plaintiff ia therefore barred f·~m bringing thi.a action, 
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which, 1f allowed, might unfairly lead to double penalties being 

imposed on defende.1t. 

Thia Court finda defendant'• argument to be similar to its 

argument concernin.J abstention in that it ia another attempt to 

bar this federal aC"tion. M a result, many of the reasons given 

by the Court in re;ect1ng defendant's argument for abst""ention are 

alao applicable her:. Again, this Court can find no statutory 

support for defender. t' a poai ti on in a statute that clearly 

contemplates enforcenent on the federal level as well as the state 

level. This Court a~so finds the major cases defendant cites 

distinguishable from the case before ua. In United States v. ITT 

Rayonier, Inc., where the Ninth Circuit Court of Appeals ruled 

that the EPA was barr.e 1 uncler the doctrines of issue and claim 

preclusion from bringir. 1 an enforcement action pursuant to the 

Clean Water Act, the pr£ ·nous action ended with a decision 

rendered by a state aupr~~e court. In the case before this Court, 

however, there was no prev.'>Ull state court action, but rather a 

consent decree issued by a s ate agency. Moreover, since no 

penalties were assessed by t: ·e state, defendant is not subject to 

double penalties. 

IT IS THEREFORE ORDEREr that defendant's motion for dismissal 

be deniecl, 

December~. 198~. 

9 

Donald E. O'Brien, Judge 
UNITED STATES DISTRICT COURT 
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l'.N THE UNITED STA!ES DIS1. .• .:T COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

. 
UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CHEVRO~ U.5.A .. INC .•. 
Defendant . 

• 

) 
) 
) 
) 
) 
) 
) 

EP-80-CA-265 

SEP 2 21983 

ORDER DENYING DEFENDANT'S M9TlON TO nrsnrss COH?LAINT 

This is a civil action for injunctive relief and civil 

penalties pursuant to Section 113(b) of the Federal Clean Air 

Act, 42 U.S.C. § 7413(~). The suit WA~ filed by Attorneys 

of the United States Deparrment of Justice in the na~e of 

the United States of America ~s Plaintiff. Oafend~nt no~ 

moves to dismiss the c~mplajnt, conte~ding that only t~e 

Administrator of the Environmental Protection Agency is 

iutho:ized by the statute to bring this ~ction. 

The language of Section 74l3(h) literally provides that 

the ~dcinistrator shall commence a civil action for injunctive 

rel:ef or civil penalties when the law or regulations have 

bee·1 violated. The Plaintiff contends that· the United States, 

ac~ing through its Department of Justice. and in cooperation 

with the Administrator of the Environmental ?rotection Agency, 

·• i~ also authorized to bring a ci~il action. The parties have 

;ited only three cases dealin~ with this question, and they 

are divided in result. In Unjted Scn:cs v. Associ~ted Electric 

Coo~e~~tives. Inc., 503 F.Supp. 92 (E.D. ~o. 1980), the case 



relied upon by the Defend~nt. the court held that the statute 

did not empower the Atto.rney Gene1·al to bring a civil .iction _ 

on behalf Qf.or in the name of the United States. The othe 

two c3ses,upon which the Plciintiff rrlics. held that the 

t;nited States may bring an a~t:ion under l.2 U.S.C. § 7...413(b). 

United Stat.es v. Packaging Coro or a ti on of /\T.'le::ic:a, Ho G8 l-289 

CA 7 (W.D. Mich. l9S2) (unreported opinion); Unit!?d States v. 

Texaco, 16 ERC 1142 (N.D. Ill. 1950). 

Section 7605 mandates that the Administrate:- of the 

Environmental Protection Agency and the Attorney General work 
• 

:ogether in the enforcement of the Clcnn Air Act. It appears 

co adopt and ratify a Memorandu::i of Understanding betioleen the 
I 

Attorney General and the Environoen~al Protection Agency, 

dated June 13, 1977, which provides in substance that the 

' Department of Justice will control civil litigation bro~ght 

enforce the provisions of the Act. The Affidavit of Courtney 

Price, Special Counsel for Enforcetle:nt of t
0

he Envi:-omr.ental 

Protection Agency, establishes that the AcLilinistr.itor of the 

Environmental Protection Agency requested the Department of 

Justic~ to file the co~plaint in the instant case, and chat 

the two agencies have cooperated at all stages of the pro--
ceeding. It is, therefore. unlikely ·that the interests of the 

Environmental Protection Agency will be compromised by any 

action taken by the Department of Justice, a fear expressed by 

the District Court in United States v. Associated Electrical 

Coot>P.ratives·. Inc., suora. at 94. Furche'!"rnore. the Defendant 
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has failed to show any Rr~j?dice ~rising from the filing of 
• 

the suit in the name of-the United States of America rather tha 

the Administrator of the Environmental Protection Agency. 

The United States is generally entitled to maintain action 
. 

to effectuate its pro3rams and policies even in the absence of 
• 
specific statutory authority or pecuniary interest. In re Debs 

158 U.S. 564, 586 (1894); United States v. teMav, 322 F.2d 100. 

103 .(5th Cir. 1963); United States v. Arlington County. Va., 

326 F.2d 929, 932 (4th Cir. 1964). Nothing in Section l413(b) 

explicitly precludes tHe United Stace~ fro~ bringing this suit 

in its own name to.enforce the Clean Air Ac~. The Defendant's 

motion to dimiss the complaint should be denied. _:..;. 

It is therefora ORDERED that the Defendant's motion to 

dismiss the COQ?l"int in the above-styled and n\!%:\bered cause 

be, and it is hereby, DENIED. 

~ 
SIGNED AND EtlTEI'.ED this ~ ~y of 1983. 
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UNITED STATES EN\ )NMENTAL PROTECTION AGEI"CY 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

WA~HINGTON, D.C. 20460 

NOV 2 7 l9as 
OFFICE OF E'FORCF\IE\ 

"'0 CO,tPLI "' l 
MO,ITO_Ri'C. 

Enforcement Policy Respecting Sources Complying 
With Clean Air Act/\eq~~ments B'l'J~utdown 

Courtney M. Price~/), .-f"~ 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Air and Waste Management Division Directors 
Regions II, VI, VII, and VIII 

Air Management Division Directors 
Region I, III, V, and IX 

Air, Pesticides, and Toxics Management 
Division Directors 

Regions IV and X 

Regional Counsels 
Regions I-X 

Attached is a memorandum providing guidance for your use 
in addressing sources that intend to comply with Clean Air Act 
requirements by shutting down. The relationship of this policy 
statement to previous policy statements on the same subject is 
as follow<;. 

On June 18, 1979, the Administrator established an enforce
ment policy under the Clean Air and Clean Water Acts respecting 
sources intending to come into compliance by shutting down. 
(See Administrator's Memorandum of June 18, 1979, •Limited Life 
Facilities--Policy Statement.") On September 20, 1982 and 
Janua~y 12, 1983, EPA affirmed that the •Limited Life Facili
ties" policy would apply beyond the end of 1982 under the Clean 
Air Act for r£oncomplying sources in primary nonattainment areas 
where attainment was to have been achieved by the end of 1982. 
(See the Administrator's Memorandum of September 20, 1982, 
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"Enforcement Action Against Stationary Air Sources Which Will 
Not Be In Compliance by December 31, 1982," and the January 12, 
1983 Memorandum, "Guidance on Implementation of the 1982 Dead
line Enforcement Policy Issued September 20, 1982," issued 
jointly by the Associate Administrator and General Counsel 
and the Assistant Administrator for Air, Noise and Radiation.) 

For CJean Air Act sources, the present policy, "Clean 
Air Act Enforcement Policy Respecting Sources Complying By 
Shutdown," supersedes the ~nforcement policy issued by the 
Administrator on June 18, 1979 entitled "Limited Life Facili
ties-Policy Statement." A memorandum amending relevant por
tions of the September 20, 1982 and January 12, 1983 memo
randa to make them consistent with today's policy statement 
is being issued along with this memorandum. 

Attachment 



ENFORCEMENT POLIC'f" RESPECTING SOURCES C _,PLYING 
WITH CLEAN AIR ACT REQUIREMENTS BY SHUTDOWN 

NOTE: THE POLICIES ESTABLISHED IN THIS DOCUMENT ARE INTENDED 
SOLELY FOR THE GUIDANCE OF GOVERNMENT PERSONNEL AND ARE NOT IN
TENDED TO CREATE ANY RIGHTS, SUBSTANTIVE OR PROCEDURAL, ENFORCE
ABLE BY A PARTY IN LITIGATION WITH THE UNITED STATES. THE 
AGENCY RESERVES THE RIGHT TO ACT AT VARIANCE WITH THESE POLICIES 
AND TO CHANGE THEM AT ANY TIME WITHOUT PUBLIC NOTICE. 

I. Applicability 

This policy applies to all sources which are in violation 
of Clean Air Act SIP, NSPS, or NESHAP's requirements, where 
the owner intends to achieve compliance by shutting down the 
source rather than by installing controls.! The policy applies 
to sources in all air quality regions, regardless of attainment 
status. 

II. Enforcement Policy For Sources Complying by Shutdown 

Section 113 of the Clean Air Act authorizes EPA to seek 
injunctions against sources in violation of Clean Air Act re
quirements. When applying to the court for a compliance schedule 
or when negotiating one with a defendant, EPA has consistently 
interpreted the Act as requiring compliance as expeditiously as 
practicable. 

In cases where the owner intends to achieve compliance by 
shutting down the source, the question arises as to what con
stitutes an expeditious compliance schedule. EPA believes that 
there are two fundamental types of shutdown situations, with 
a different treatment being appropriate for each. 

A. NESHAP Sources, NSPS Sources; and SIP Sources Not Being Replaced 

Where a source is violating NESHAP or NSPS requirements, 
or is violating SIP requirements and is not to be expeditiously 
replaced (as discussed below), EPA believes that the Clean 

1 As used herein, the phrase •install controls• includes: 
(1) the replacement, or upgrading, of inadequate previously
installed controls: and (2) process changes involving signif
icant developmental costs. An example of the latter class of 
cases would be product reformulation in the case of voe 
sources. Where developmental costs can be recouped at other 
sources owned by the source owner, Section II.B will not be 
applicable, however. 
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Air Act requires an expeditious shutdown of the violating source. 
Allowing sources violating NESHAP, NSPS, PSD or NSR require
ments to operate more than a minimal amount of time without 
controls would subvert the environmental purposes behind the 
Act's requirements pertaining to such sources. Moreover, 
allowing such sources or "any other SIP sources which will not be 
controlled more than a rnini~al period c : uncontrolled operation 
would merely afford the owner an opportunity to maximize prof~ts 
at the expense of the environment. · 

How expeditiously sources falling into the above categories 
must shut down is to be determined on a case-by-case basis. The 
most important factors to be considered are legal restraints on 
closing, such as union agreements and bankruptcy court orders. 
As necesary in appropriate cases, EPA should apply to the 
relevant legal authorities for removal of any such constraints. 
In NESHAPs cases or in any other cases involving a significant 
public health risk, violating sources must be shut down as quick
ly as possible. 

For sources subject to this Sub~ection (II.A), the period 
within which expeditious shutdown must occur runs from the time 
at which it is determined that the owner intends to comply by 
shutdown. EPA should apply to the appropriate court for injunc
tive relief if an acceptable expeditious shutdown schedule cannot 
be speedily negotiated. Any negotiated schedule should be memo
rialized in a judicially enforceable consent agreement and lodged 
with the appropriate court. 

B. Possible Extensions for Noncomplying SIP Sources Which Will 
Be Replaced 

If the owner intends to replace a source violating a SIP 
requirement by transferring the production to some other facility 
in the same geographical area2, and the replacement source is not 
yet constructed and/or operable, EPA may exercise its enforcement 
discretion to delay shutdown of the violating source until the 
replacement facility is constructed and operable. The factors 
that EPA will take into account in determining whether to exercise 
such discretion will include: 

1. The attainment status of the air quality region in which 
the source is located, including whether the region's 
deadline for achieving the NAAQS has passed, 

2If the replacement source were not located in the same area 
as the violating source, the benefits of the extended shutdown 
schedule would be reaped by some community other than the one 
carrying the environmental burden of the extended period of 
noncomplying operation. 
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2. The impact of the violating source's excess emissions 
on the air quality of the region, 

3. The time elapsed since the source was required to have 
achieved compliance, and the efforts which the source 
owner has made to achieve compliance, 

4. The impact on workers and the company-of any disruption 
in production which might be occasioned by a shutdown 
prior to the replacement source's being operable, and 

S. The owner's record of compliance with all environmental 
regulations at the affected facility, and at other 
facilities owned by the same owner. 

6. Shutdown of the violating source need not consist of 
physically destroying or dismantling the source. How
ever, in cases where the .source owner does not wish to 
destroy or dismantle the source,· a r~sponsible official 
of the source owner must submit an aff iuavit specifying 
that the owner does not, at the time the affidavit is 
given, intend to resume operating the source within at 
least three years following shutdown. 

The replacement facility need not be a one-for-one replica
tion of the violating facility but it must involve some substan
tial construction necessary to permit the transfer of production 
to the replacement facility. The replacement facility need not 
emit the same pollutant as the violating source. The replacement 
facility may include a pre-existing source, provided some sub
stantial construction is necessary to make the transfer of pro
duction feasible. Finally, for the purposes of this paragraph, 
the installation or upgrading of controls at the replacement 
facility may constitute construction provided the installation 
or upgrading is necessary for the replacement facility to achieve 
or maintain compliance after the production is transferred. 

In cases where EPA decides to exercise its enforcement 
discretion to delay shutdown until the replacement of the viola
ting source, the owner must enter into a judicially enforceable 
consent decree providing as follows: 

1 • The consent decree must require 
ting source by a date certain. 
later than the earliest date by 
facility can be constructed and 

shutdown of the viola-. 
This date must be no 
which the replacement 
rendered operable on an 
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expeditious schedule, as measured from the time when 
it is determined that the owner of the source intends 
to achieve compliance by shutdown. 

2. The decree must require the posting of a surety bond 
or equivalent mechanism providing for an automatic 
forfeiture in the event shutdown does not occur by 
the agreed-upon date. The bond should be in an amouAt 
representing the cost of installing adequate controls 
on the violating source. 

3. Notwithstanding the provision of a bond, the decree 
must.contain a clause reserving the government's right 
to seek other relief in the event the source fails to be 
timely shut down. 

4. The decree must contain a stipulated penalty provision 
setting a daily penalty for any operation of the viola
ting source beyond the shutdown date. The amount of 
this penalty should be sufficient to, at a minimum, 
recapture any economic benefit attributable to the 
noncom~lying operation, above and beyond the capital 
cost of controls f orfeitable pursuant to the bond re
quired by Subparagraph 2 above. 

S. The consent decree must provide that the violating 
source will be either demolished or dismantled, or 
that, upon any reactivation for a business reason aris
ing after the shutdown, the source would constitute a 
new source under applicable federal regulations including, 
where applicable, new source review regulations. 

6. All agreements regarding shutdown must be made binding 
on all successors-in-interest to the owner. 

7. The consent decree must require a schedule of construc
tion for the replacement facility with appropriate inter
im dates and stipulated penalties for any violations of 
~he construction schedule. 

a. The decree must require the owner to demonstrate and 
maintain compliance with all emission standards applic
able to all emission points at the replacement facility 
which are associated with the transferred production. 
The compliance demonstration should, if feasible, occur 
prior to the transfer of production. An exception can 
be made in cases where a brief shakedown period is 
required, or where conditions prior to the transfer of 
production would not constitute representative operating 
conditions. The decree should provide that compliance 
shall be maintained at the replacement facility until 
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the termination of the decree, if that date occurs later 
than the date of the required compliance demonstration. 

9. The decree should provide that the company shall comply 
with the terms and conditions of any state, local, or 
federal permits applicable to the sources associated 
with the transferred production at the replacement 
facility. 

-
10. The decree must require implementation of appropriate 

interim measures at the violating facility to minimize 
the impact of continued noncomplying operation on the 
environment. If the violating source is uncontrolled, 
the decree must require implementation of whatever 
operation and maintenance practices are appropriate. 
If the source already has controls, the decree must at 
a minimum require the best practicable operation and 
maintenance of those controls until the time of shutdown.3 
In cases where an appropriate limit can be set, the 
decree must require compliance with interim emissions 
limits, as a tool for ensuring compliance with interim 
operation and maintenance procedures, and must provide 
for stipulated penalties for violations of such interim 
emission limits. 

11. The decree must contain reporting requirements regarding 
such matters as increments of progress in compliance 
schedules, implementation of interim control measures, 
and compliance with interim emissions levels. 

12. The decree must provide, in accordance with the applic
able civil penalty policy, for the payment of a civil 
penalty respecting the violations at the violating 
source, and respecting any violations at the replacement 
source. The penalty must cover the period beginning at 
the date of the earliest provable violation to the date 
that compliance will be achieved. The end of this 
period for the violating source being closed down will 
be the date of shutdown. The end date with respect to 
any noncornply~ng replacement source is the date that a 
successful compliance demon~tration is conducted. 

13. The termination clause of the decree must provide 
that the jurisdiction of the court will continue until 
the later of the shutdown of the violating facility 
or the compliance demonstration at the replacement 
facility. 

3There have been occasions when control equipment was avail
able on a rental basis. In any such cases, use of the rental 
equipment should be required. 
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C. Avoiding Abuse of This Policy 

Experience has shown that some source owners may seek to 
obtain shutdown schedules longer than otherwise allowed under 
this policy by delaying to acknowledge that shutdown is contem
plated for a source which has become the subject of an enforce
ment action. In order to avoid such abuse of the shutdown 
policy, the following procedures should be employed: 

1. At the time of EPA's initial contact with the source 
owner subsequent to issuance of an N.O.V., EPA should 
routinely advise the source owner of the policy re
specting sources complying by shutdown. 

2. If the owner acknowledges in a timely fashion that 
shutdown is a possibility for the source, but indi
cates that the shutdown decision has not been finalized, 
EPA may, in appropriate cases, exercise its discretion 
to afford the owner a brief period to complete any 
decision-making regarding whether the source will 
be shut down and, if so, whether it will be replaced 
within the meaning of Section II.B. The amount of time 
afforded should be the absolute minimum procedurally 
necessary for authorized officials of the source's 
owner to make the relevant decisions. 

III. Effective Date 

This policy applies to all cases referred to Headquarters 
or, in the case of direct referrals, to DOJ, subsequent to 
December 15, 1985. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
W ASHINCTON, D.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

JAN I 7 1986 

OFFICE OF £°'jFQRCE"4E'T 

Issues #3(e) and #5 of the voe Issue Resolution 
Process: Establishing Proof of VOC Emissions 
Violations, and Bubbles in Consent Decrees 
Resolving Civil Actions Under Section 113(b) 
of the Clean Air ~t!t ~ 

Courtney M. Price~ l'h ,I~ 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Regional Counsels 
Regions I-X 

Air Management Division Directors 
Region I, III, v and IX 

Air and Waste Management Division Director 
Region II 

Air, Pesticides, and Toxic Management Division 
Direct.ors, 

Region IV and VI 

Air and Toxics Division Directors 
Regions VII, VIII and X 

In the attached memoranda, I am answering two questions 
that you identified as important issues -in our Clean Air Act 
enforcement effort to reduce emissions of volatile organic 
compounds ("VOC"). Specifically, this guidance responds to 
issues #J(e), and #5 of the nineteen issues listed in a 
May 20, 1985 memorandum titled "Results of May 3 voe 
meeting.n 

The issues addressed by this guidance concern how to 
establish proof of voe emission violations (issue t3(e)) and 
the relationship between pending or potential bubble appli
cations and consent decrees (issue 5). The main theme of 
the guidance on issue #3(e) is to encourage the use of Section 
114 of the Clean Air Act to obtain information where data is 
not otherwise available to prove violations under the appli
cable test method. The principle point of the guidance on 
issue #5 is to emphasize that the current SIP governs until 
any ~~ ·~ents are fedc ~ly effective 
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This guidance is part of an Agency-wide effort to address 
voe enforcement issues and should be considered in conjunction 
with the responses to the other voe issues, which will be dis
tributed by the responsible EPA offices as they are developed. 

One major comment regarding issue 3(e) was repeated by 
several comrnentors during the second round of review and is 
worth mentioning briefly here. The comments suggested that 
rather than attempting to fix record'keeping problems t.hr_ough 
§114 requests, EPA should work towards incorporating better 
recordkeeping requirements in the state implementation plans. 
For example, EPA could issue SIP deficiency notices where 
the SIP does not provide for recordkeeping requirements 
adequate to determine if the source is in compliance with 
the SIP. 

Our response to issue J(e) is designed to deal with 
those interim problems concerning recordkeeping which arise 
prior to the resolution of the more fundamental concern of 
poorly drafted SIP recordKeeping requirements. The issue 
of how to improve the SIP's is being addressed by the Control 
Programs Development Division. The attached guidance is 
intended to advise you of the tools available to obtain 
better evidence of violations, and my office's policy con
cerning the use of those tools, until such time as they may 
become unnecessary because of corrective SIP revisions. 

I appreciate the efforts of the Regions in commenting 
on the various drafts of the two following documents and 
hope that you find them helpful in resolving some of the 
issues concerning voe enforcement. 

Attachments 



ISSUE NUMBER 3(e): How are voe emissions to be calculated 
over a chosen averaging time when a company is not required 
to, or does not, maintain records directly pertinent to that 
unit of time? 

RESPONSE: This issue is presented when the period for asses
sing compliance under the SIP with the voe emission limitation 
(e.g., a source must meet a percent voe limitation over a 24 
hour period or instantaneously) does not correspond to the 
records maintained by the source (e.g., records of voe usage 
are kept by the source only on a monthly basis). The issue 
is also presented in other contexts. For example, a SIP may 
require line-by-line compliance while the source records are 
maintained only on a plant wide basis. The issue is important 
because compliance determinations for many types of voe sources 
rely upon 'the records of voe usage kept by the individual 
company. 

Where the SIP itself requires records to be maintained 
that correspond to the SIP emission limitations, corrective 
action can be taken under Section 113 of the Clean Air Act 
to require the source to keep the proper records. This action 
can consist of the issuance of an administrative order under 
Section lll(a), or the initiation of a judicial action under 
ll3(b). The remainder of this memorandum addresses the situa
tion where the SIP does not contain such a record keeping 
requirement. 

There are four r~commended techniques available to 
determine source compliance with voe SIP emission limitations 
in the absence of a SIP record keeping requirement for source 
records which correspond to th~ SIP emission limitations. 
These four different techniques are primarily useful in four 
different contexts. 

The first technique consists of the use of mathematical 
algorithms. A description of two different types of available 
algorithms is attached (attachment 1). Both apply various 
mathematical computations to monthly or yearly data to pro
duce a figure representing the minimum number of days that 
a source had to be out of compliance with the SIP emission 
limit. This calculation is statistically based and does not 
identify the particular days that a source was in violation. 
Use of the algorithms may be helpful in settlement discus
sions with the source and in determining a settlement penalty. 

Use of the results of the algorithms in a different 
context, to prove violations at a trial or hearing, presents 
several issues. Defendants can be expected to argue that the 
Government may prove violations only through the use of the 
appropriate test method, which would be the method specified 
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in the federally-approved SIP, or if there is none, the 
appropriate EPA test method in 40 CFR Part 60 (see 40 CFR 
§52.12(c)). To overcome this point, the Government would 
have to argue that violations can also be proven through 
expert opinion testimony under the Federal Rules of Evidence, 
Rule 702 (Testimony by Experts), 703 (Basis of Opinion 
Testimony by Experts), and 704 (Opinion on Ultimate Issue). 
In order to use the results of the algorithms as evidence 
of violations at a trial, the Government shoul.d be prepared 
to prove the statistical validity of the algorithms through 
expert testimony, and to show through the opinion of an 
expert, based upon the results of the algorithms, that the 
source had to be in violation for a given number of days. 
The Government would not be able to prove precisely which 
days a company was out of compliance nor which lines (or 
how many lines) were out of compliance. The Government 
would be able to show, based on the source's total voe 
output and the restrictions provided in SIP, that at least 
one of the lines at the source was out of compliance for a 
certain minimum period of time. Sole reliance o~ algorithms 
has the negative effect of calculating violations on an 
averaging basis in what may be the absence of any SIP 
provision a~thorizing averaging. 

Because of these potential issues of proof and the 
effect of averaging out some violations by using algorithms, 
steps should be taken to obtain the data necessary to calcu
late emissions under the applicable test method. Thus, the 
second recommended technique to determine source voe compli
ance is to use Section 114 of the Clean Air Act to request 
currently existing source records which can be used to 
develop the data necessary to make compliance determinations 
under the applicable test method. Items such as sales slips, 
invoices, production records, solvent orders, etc., may be 
available and useful in developing the necessary data for 
the test method calculations. Once a case has been filed 
discovery can also be used to supplement the information 
obtained under Section 114. 

The third reconunended technique to determine source voe 
current and future compliance is the issuance of a request 
under Section 114 requiring the source to prospectively keep 
the necessary records. This technique is the most straight
forward of the three and the one that should generally be 
pursued. It may be the only option in the case where sources 
have not kept records in a form which can be used, directly 
or indirectly, to determine compliance under the applicable 
test method. It may also be the only realistic option where 
the use of existing records to develop the necessary data for 
the test method calculations would be unduly time-consuming 
and bur<lensome for the Agency. 
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Under the authority of Section 114, EPA may require a 
source to establish and maint~in records reasonably requir~a 
to determine compliance with the SIP (Section 114(a){l)(A) 
and (B)). By issuing such a request, EPA would impose an 
obligation on a source to keep and maintain those records 
whic~ are necessary to calculate compliance determinations 
unler the applicable test method. The requested record 
keeping should be in a format consistent with the SIP emi~
sion requirements. Thus, if the SIP requires compliance on 
a line-by-line basis and on a 24 hour average, the records 
should be kept on the basis of individual lines using no 
more than 24 hour averaging. Also, the required measurements 
as to voe content should be consistent with applicable EPA 
test methods. For example, EPA should require in the 
Section 114 request that data on the voe content of a 
particular coating or ink is produced through a measuring 

I 

process identical to EPA's method 24 or 24 A in 40 C.F.R. 
§60 App. A. 

As a fourth technique, Section 114 may also be used to 
require a source to sample emissions in accordance with the 
methods prescribed by EPA (Section 114{a)(l)(D)). Thus, 
Section 114 may be used to require a source to conduct an 
emissions test in accordance with the applicable test 
methods. This type of Section 114 request would probably 
be the most appropriate where compliance determinations are 
made on the basis of emissions testing as opposed to an 
analysis of the voe content of the individual coatings 
used. In certain situations where it is unclear whether 
the coating or ink supplier is using proper test methods, 
EPA may want to require the user of those coatings to run 
tests for voe content using EPA's approved test methods. 

In conclusion, algorithms exist and are available to 
estimate the minimum number of days a company was out of 
compliance with SIP voe emission limitations in the absence 
of company records which are necessary to make compliance 
determinations under the applicable test method. The results 
of the algorithms are primarily useful for purposes of settle
ment discussions or for identifying sources which should be 
required to submit information under §114. While this guid
ance ~oes not preclude using algorithms and expert opinion 
testimony to prove violations at a trial, the Government 
should be prepared to prove at least some days of violation 
through the applicable test. method in the event that expert 
opinion evidence is rejected by the judge. The records 
necessary to develop this proof under the applicable test 
method can be sought through a Section 114 request for 
information where the company has data which can be used 
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to develop the necessary records. Such records can also 
be developed on a prospective basis through a requirement 
imposed under the authority of Section 114 requiring the 
source to maintain the necessary records. Finally, Section 
114 can also be used to require source testing of emissions. 

Future litigation reports based upon VOC_SIP emission
limitation violations should, if at all possible, either 
contain proof of violations using the applicable test method 
covering at least part of the period of time the source is 
alleged to be in violation of the emission limitation or 
should contain a cause of action based upon a source's failure 
to comply with a previous request issued under Section 114 
for source records or testing. Prior to the referral of a 
report, the authority granted EPA under Section 114 should 
be used, where necessary, to obtain the data needed to esta
blish some days of violation under the applicable test method. 
Through the use of Section 114, the Government should either 
have the evidence needed to prove specific violations, or, 
if a source fails to comply with the Section 114 request, a 
basis to proceed under Section 113(b)(4) for violation of 
Section 114. Litigation reports relying solely upon 
algorithms to evidence violations are appropriate only if, 
after diligent effort to obtain more detailed data, stati
stical proof through the use of algorithms remains the only 
available technique. 

If you have any questions concerning this guidance, 
please contact Burton Gray at FTS 392-2868. 

(1r_,,=:/i..-!~ 
Courtney) M. Price 
Assistant Administrator 

JAN I 7 i986 



ISSUE NUMBER 5: How Can EPA Include A Bubble In The Context 
Of A Consent Decree? 

RESPONSE: EPA cannot endorse a consent decree which contains 
a schedule for compliance with a bubble until EPA has promul
gated final approval of the particular bubble as a SIP revi
sion (or until the bubble has been approved by the Stata if 
the bubble is granted under a generic bubble provision). 
This position is supported by existing Agency policy ("Guidance 
for Drafting Judicial Consent Decrees" issued on October 19, 
1983), Section 113 of the Clean Air Act and case law. 

A consent decree must require final compliance with 
the currently applicable SIP. The Agency's "Guidance For 
Drafting Judicial Consent Decrees," states that consent 
decrees must require final compliance with applicable sta
tutes or regulations. Other than interim standards, a 
decree should not set a standard less stringent than that 
required by applicable law or regulation, because a decree 
is not a substitute for regulatory or statutory change. 
(See page 11 of the Guidance.) 

Section 113(b)(2) of the Act, 42 u.s.c. 7413(b)(2), 
provides EPA with the authority to initiate civil actions 
to obta'in injunctive relief to correct source violations 
of the SIP. A settlement of such an action must include a 
requirement to comply with the SIP provisions that formed 
the basis of the request for injunctive relief. The settle
ment cannot require final compliance with a provision not 
yet a part of the fe~erally approved SIP. 

Case law also supports the proposition that the SIP may 
only be changed through certain specific procedures and that 
absent those procedures, no change can be effected to the 
original SIP emission levels. Train v. Natural Resources 
Defense Council, 421 U.S. 60 (1975). The SIP, as approved 
through a formal mechanism by EPA, sets the official emission 
limits and remains the federally enforceable limit until 
changed. Ohio Environmental Council v. u.s. District Court, 
Southern District of Ohio, Eastern Division, 565 F.2d 393 
{6th Cir. 1977}. 

A decree may contain a general provision recognizing 
that either party may petition the court to modify the decree 
if the relevant regulation is modified, as would be the case 
with a bubble. The following language is an example of such 
a reopener clause where EPA approval of the individual bubble 
is required. 
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If EPA promulgates final approval of a revision to the 
applicable regulations under the State Implementation 
Plan, either party may, after the effective date of the 
revision, petition the Court for a modification of this 
decree. 

If a federally approved generic procedure is applicable, the 
reopener clause should be modified to reflect the particular 
generic procedures. 

If a SIP revision that affects a decree's compliance 
schedule is finally approved, decree language, as indicated 
above, may permit the source to petition the court for a 
modification of the schedule. ~ source is relieved from its 
obligation to meet the existing schedule only upon final ap
proval by EPA, or by the state if under a federally approved 
generic bubble regulation, of the SIP revision ~ only upon 
a modification of the decree. The consent dec~ee may not 
contain a clause which would automatically incorporate any 
future bubble. 

It is important to note in the above context that consent 
decree compliance schedules must be as expeditious as practi
cable in terms of implementing a control strategy to achieve 
compliance with the existing SIP and may not add in extra 
time to provide for final EPA action on a request for a SIP 
revLsion. The "Guidance for Drafting Judicial Consent Decrees~ 
states on page 12 that, "The decree should specify timetables 
or schedules for achieving compliance requiring the greatest 
degree of remedial action as quickly as possible." The con
cept of expeditiousness was taken from §ll3(d)(l) (applicable 
to compliance schedules in Delayed Compliance Orders) which 
was added to the Clean Air Act by the Amendments of 1977. 
The principle was incorporated into Agency guidance issued 
shortly after the 1977 amendments pertaining to compliance 
schedules in judicial consent decrees, e.9., .. Enforcement 
Against Major Source Violators of Air and Water Acts" - April 
ll, 1978 (see pg. 4), and •section lll(d) (12) of the Clean 
Air Act" - August 9, 1978 (see pg. 2). 

If you have any questions concerning this guidance please 
contact Burton Gray of AED at FTS 382-2868. 
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L'NITED STATES ENVIRON'1E~TAL PROTECTIO'.'I AC £~CY 
WASHINGTON, D.C. 20460 

MEMORANDUM 

SUBJECT: Responses to Two VOC Ouestions Raised by the 
Regio~al Off ices 

FROM: Director 
Stationary Source Compliance Division 

Ol'1'1Cl OF 
A.It .VCD &ADI.A no"' 

Off ice of Air Quality Planning and Standards 

TO: Air Management Division Oirectors 
Regions I, III, V and IX 

Air and Waste Management Division Director 
Region II 

Air, Pesticides, and Toxics ~anage~ent Division 
Directors 

Region IV and VI 

Air and Toxics,nivision Directors 
Regions VII, VIII and x 

Attached to this memorandum are responses to two issues· 
identified by the Regional Offices and DOJ through the VOC 
Compliance Workgroup. As you may know, nineteen VOC issues 
were being presented as current impediments to Regional and 
State efforts in returning voe violators to compliance. tn 
the process of preparing these responses, it became evident 
that they could not all be issued under one cover. ~ome 
~equired briefings for the AA for OAR and OECM while others, 
like the attached two, ~ealt with internal, essentially 
administrative issues and this justified a response from 
ssco. 

On June 27, 1985, the first draft of the attac~ed two 
responses, as well as draft responses to many of the other 
nineteen issues, were circulated for com~ent. On August 21 
and 22, 1985 various Regional and Headquarters representatives 
met to discuss these first drafts. A second draft of these 
issues was circulated on December 12. The attached responses 
incorporates the various comments received. 
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I appreciate your efforts in co~menting on the various 
drafts of these two issues, as well as the others. With this 
memorandum and OECM's memorandum of January 17, 1986 entitled 
•rssues tl(e) and #5 of the VOC Issue Resolution Process: 
Establishing Proof of voe Emissions Violations, and Bubbles 
in Consent Decrees Resolving Civil Actions under Section llJ(b) 
of the Clean Air Act,• four issues have now been addressed. 
We expect an addit~onal five issues to be addressed by final 
guidance within the next two weeks and are working to expedite 
the remaining responses. 

If you have any questions, please call Steve Hitte at 
382-2829. 

Erjward E. Reich 

Attachments 

cc: VOC Compliance Workgroup 
Regional Counsels, Regions I-X 



Issue: 

Response: 

At the present time all Class Al and A2 voe sources 
in the New York City (NYC) Metropolitan AOCR have 
been identified and verified, and those which are 
out of compliance have been placed on the signif i
cant violator list. Region II would like to have 
all Class B voe sources which have an ERP > 50 TPY 
and are out of compliance, placed on the significant 
violator list. By doing this the Region would be 
able to more accurately reflect its continuing 
enforcement effort in the NYC Metropolitan area, 
currently non-attainment for voes. 

As noted in the Agency Operating Guidance for FY 1986-1987, 
SSCD will be developing a strategy that addresses Class B voe 
violators in ozone non-attainment areas where control of such 
sources is essential to attainment. This strategy will 
become operational in FY 1987 <see attached for initial think
ing on the elements of this strategy). One issue to be 
considered is the possibility of expanding the significant 
violator definition in FY 1987 to include selected Class B 
sources. 

Edwa~E.~h, Director 
Stationary Source Compliance Division 
Off ice of Air Quality Planning and Standards 



G. Class B voe sources 

Develop general and area-specific strategies for dealing with 
Class B VOC •ources. Elements of the strategies would have 
to include: 

(1) identification of which source categories with 
•ub•tantial number• of Class B sources are significant 
contributor• to nonattainment in the areas of concern 

(2) analy•is of relative a.mounts of reductions likely to 
be o~tainable from •uch source categories, to determine 
the mo•t cost-effective areas of focus, nationally 
and in each geographic area 

(3) identification of the status of regulation of auch 
source categories in areas where they are important 
and additional regulatory actions possible 

(4) inventorying Claaa B sources (or at leaat the larger 
Cla•s B aources) in the source categories of concern 
to each area 

(5) determining compliance status or Class B aourcea of 
concern in each area 

(6) initiation of appropriate enforcement actions to 
resolve violations 

From a national perspective, strategy development would have 
to consider: 

(1) compliance determination approaches for large numbers 
of small sources 

(2) expanaion of "t an4 a" and significant violator concepts 
to aelected Class B voe sources 

(3) mechaniama for obtaining compliance less reaource
intenaive than traditional approaches 

(4) penalty policies and methods of assessment 

(5) public and industry education programs to enhance 
voluntary compliance 

(6) mechanisms for handling compliance data and any 
necessary modifications to CDS guidance 
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To begin to addr••• the Class B voe problem: 

(l) SSCD ha• comaitted to develop during F\' 1986 a etrate9y 
(or atrategies) for dealing with Clase B voe aourcee in 
area• where their control is important for attainment 

(2) Th• FY 1986 grants allocation targets $1 million for States 
to develop and refine Claes 8 VOC inventoriee 

(3) The draft rt 1987 budget contemplate• expanded effort• to 
addreaa Claaa B aources, aa well aa implementation of a 
Rea•onable Efforts p-09ram 



Issue: 

Response: 

It has become apparent that EP~ is taking a tougher 
enforcement stance on the roun~ II CTG's than was 
evident in round I. Notice of this change came 
through the August 17, 1984 Lillquist letter which 
was an attachment to the October 2, 1984 memorandum 
on coordinating key issues in voe cases from ~1cheal 
Alushin, Associate Enforcement Counsel. Although 
Region III generally supports this change in policy, 
we are extremely concerned about the method and-tim
ing of disseminating this policy. -

This tougher stance on compliance represents a sign1-
icant shift in policy. The novel distribution 
approach of attaching it to a memorandum which 
appears to have been intended f~r limited distribu
tion leaves much to be desired. States have been 
negotiating schertules over the past year which 
reflect ~PA's more laissezfaire enforcement posture 
ta~en on the round I CTG's. This change in policy is 
coming to them Cand us) about one year late. As a 
result, it will disrupt the processing of orders 
anrt SIP's negotiated by ~tates under our previous 
enforcement posture and strain ~PA/State relations. 

Region !II suggests that Headquarters reassess its 
method of policy distribution. If EPA is to ensure 
the timeliness ar.d appropriateness of State enforce
ment activities, we ~ust infont t~e States of the 
rules of the game in a ti~ely and appropriate manner. 

Traditionally, it is sseo•s approach to issue guirtance or 
policy documents to the Regional Offices with ongoing staff 
support to respond to questions or provide clarification. 
Subsequently, it is incumbent upon the Regional Office to 
disseminate this information to its States in any manner it 
choses. 

In the voe area, a ~egional-ijearlquarters compliance 
workgroup was established to be a focal point for voe issues 
and subsequent policy or gui~ance. SSCD chairs this workgroup 
and has distributed numerous voe articles and policy memoranda 
through the workgroup meMbers. The August 17, 1984 Lillquist 
letter cited in the issue was distributed to the Air 0 Rranch 
Chiefs on August 29, 1984, with copies to the workgroup member~ 
(see attached). 
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In order to assu?«.that all SSCD policy and guidar.ce 
memoranda are being seen by the Regional Office staff, SSCD 
will institute a process of listing quarterly all policy ar.d 
guidance memorandum that have been issuP.d. This list will be 
sent to the Air Branch or Compliance Branch Chiefs. Whe~e a 
memorandu~ on this list has not been seen by the Region, a 
request can be made for a copy. It will be incumbent upor. the 
Region to assure that appropriate memoranda are distribute~ 
to the States and locals. The process of providir.g this -
listing will commence at the end of the first quarter FY 1986. 

Edward E. ~eich, Director 
Stationary Source Compliance Divisior. 
Off ice of Air Quality Planning and Standards 
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UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

DEC O 6 1993 
OFFICE OF 

GENERAL COUNSEL 

MEMORANDUM 

SUBJECT: Opinion of the General Counsel on 
Discretionary Sanctions under Section llO(m) 
of the Clean Air Act 

FROM: Alan W. Eckert /!~ 
Associate Gene~nsel 
Air and Radiation Division (2344) 

TO: Regional Counsels, Regions I-X 

Enclosed for your information is a copy of a Legal Opinion 
issued by the General Counsel on November 23, 1993. It 
concludes: (1) that EPA has independent authority under section 
llO(m) of the Clean Air Act to impose discretionary sanctions on 
states prior to the 18-month period specified in section 179(a); 
and (2) that EPA may propose the imposition of sanctions under 
section llO(m) prior to the time a final finding has been made 
pursuan~ to section 179(a). The Opinion also responds to an 
opinion issued by the Comptroller General reaching contrary 
conclusions on these two issues. 

If you have any questions concerning this op1n1on, please 
call me (202-260-7606), Rich Ossias (703-235-5327), or Jan 
Tierney (703-235-5334). 

Enclosure 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON, D.C 20460 

·:JV 2 3 1993 OFFICE OF 
GENERAL COUNSEL 

Response to Comptroller General's Opinion of 
October 21, 1993, Concerning the Imposition of 
Sanctions Under section llO(m) of the Clean Air 
Act 

Jean c. Nelson ~l.~ 
General Counsel._ U 
The Administrator 

In response to a letter from House Energy and Commerce 
Committee Chairman Dingell forwarding an Opinion of the 
Comptroller General, you asked that we reexamine the issues 
discussed in the Opinion. This memorandum responds to your 
request. Based on the analysis set forth below, we conclude (i) 
that EPA has the legal authority under section llO(m) to impose 
sanctions prior to the expiration of the 18-month period provided 
under section 179(a), and (ii) that EPA may propose discretionary 
sanctions under section llO(m) prior to the time a final finding 
has been issued. 

QUESTIONS PRESENTED 

A. May EPA impose sanctions under section llO(m) prior to the 
expiration of the 18-month period provided in section 
179(a)? 

B. May EPA propose the imposition of sanctions under section 
llO{m) prior to the time EPA has made a final finding 
pursuant to section 179(3) (1)-(4)? 

BRIEF ANSWERS 

A. Yes. The plain lanquage of section llO(m) gives EPA 
authority to impose sanctions prior to the expiration of the 
18-month period provided in section 179(a). The parallel 
structure of other comparable sanctions provisions in the 
statute confirms that Congress intended this reading. The 
legislative history does not provide express support for 
this interp~etation, but also does not directly contradict 
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it. Given the plain language of section llO(m) and the ease with 
which section 179{a) can be read in harmony with it, we must 
conclude that this interpretation reflects Congressional intent. 
Even if this intent were not clear, this interpretation is 
permissible because it reflects a reasonable accommodation with 
the language of section llO(m), the comparable structure of 
sanctions in analogous sections, and the purp.,se of these 
provisions. 

B. Yes. EPA may propose sanctions under section llO(m) 
prior to the time EPA makes a final finding under 
section 179(a) because the Administrative Procedure 
Act, the Clean Air Act and EPA's internal procedures do 
not preclude such action and because the information 
necessary for the public to analyze and assess EPA's 
proposal may be sufficiently noticed for comment in the 
proposed action. 

I. BACKGROUND 

A. Events Leading Up to this Opinion 

By letter dated May 20, 1993, Martin E. Sloan, Assistant 
General Counsel with the General Accounting Office (the "GAO"), 
requested an explanation of EPA's position on two issues. First, 
GAO asked for an explanation of the relationship between the 18-
month period prior to the mandatory imposition of sanctions under 
section 179(a) of the Clean Air Act, as amended in 1990, ("CAA," 
or "the Act") and the provision of section llO(m) of the Act 
authorizing the Agency to impose such sanctions "at any time (or 
at any time after)" EPA makes one of the findings listed in 
section 179(a) of the Act. Second, GAO requested an explanation 
of the legal basis for proposing sanctions pursuant to section 
llO(m) prior to the time that the Agency has made a final finding 
pursuant to section 179(a) triggering the sanctions authorities 
of sections llO(m) and 179(a). Mr. Sloan's request was made in 
order for GAO to respond to a Congressional inquiry regarding 
these two subjects. 

On August 6, 1993, Alan W. Eckert, Associate General Counsel 
for Air and Radiation, responded to the GAO request, stating 
(i) that sections llO(m) and 179 establish two separate means for 
the imposition of sanctions, one mandatory and the other 
discretionary, and (ii) that EPA may propose sanctions under 
section llO(m) prior to a final finding of deficiency because EPA 
can properly take comment on all relevant issues regarding the 
deficiency and the proposed imposition of sanctions before making 
a final finding (the "Eckert Letter"). 
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In an opinion dated October 21, 1993, the Comptroller 
General responded to the Congressional inquiry, disagreeing with 
EPA's position on both issues as expressed in the Eckert Letter 
(the "GAO Opinion"). Chairman Dingell forwarded the opinion to 
EPA with the request that it be included in the docket of EPA's 
proposed rulemaking under section llO(m) of the Act establishing 
criteria to determine when a political subdivision is principally 
responsible for the deficiency on which section llO(m) sanctions 
are based. 57 Fed. Reg. 44,534 (Sept. 28, 1992). 

The immediate occasion for the Chairman's request, and the· 
GAO opinion, was a letter signed on April 13, 1993, by you and 
Secretary of Transportation Frederick Pena notifying California 
Governor Pete Wilson that EPA would impose sanctions against the 
State of California if the state failed to enact legislation 
necessary to create an enhanced vehicle inspection and 
maintenance program as part of the state's SIP. Furthermore, 
Governor Wilson was notified that EPA planned to impose sanctions 
before the expiration of the 18-month period contemplated in 
set:tion 179(a). 

B. Standard of Review 

A court reviewing an agency's action must "hold unlawful and 
set aside agency action, findings, and conclusions found to be 

(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; •.. (C) in excess of 
statutory jurisdiction, authority, or limitations, or short of 
statutory right; (or] (D) without observance of procedures 
required by law." 5 u.s.c. § 706. 

The relevant standard for review of EPA's interpretation of 
the Act was set forth by the Supreme Court in Chevron U.S.A., 
Inc. v. Natural Resources Defense council, Inc., 467 U.S. 837, 
842-43 (1984). Under the Chevron analysis, a court reviewing the 
construction of a statute by the agency empowered to administer 
that statute looks first to whether "Congress has directly spoken 
to the precise question at issue." Id. In assessing the question 
of intent, a court must look primarily to the particular 
statutory language at issue and the language and design of the 
statute as a whole and, if necessary, to the legislative history 
surrounding the statute. Natural Resources Defense Council, Inc. 
v. U.S. Environmental Protection Agency, 822 F.2d 104, 111 (D.C. 
Cir. 1987). If the statutory language is clear on its face, it 
is normally unnecessary to resort to legislative history because 
reliance on legislative history is "fraught with difficulty" and 
"much to be avoided." Id. at 113; see Burlington Northern R. R. 
Co. v. Oklahoma Tax Comrn'n, 481 U.S. 454, 461 (1987). If 
Congress has spoken directly to the issue, i.e., if Congress's 
intent is clear, then "that is the end of the matter; for the 
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court as well as the agency must give effect to the unambiguously 
expressed intent of Congress." Chevron, 467 U.S. at 842-43. 

In the event of an ambiguous statute, however, the Chevron 
court recognized that the agency must still formulate rules to 
implement the statute. When asked to review an agency's 
interpretation of a statute where Congressional intent is not 
clear, the Chevron court reasoned that: 

the court does not simply impose its own construction 
of the statute, as would be necessary in the absence of 
an administrative interpretation. Rather, if the 
statute is silent or ambiguous with respect to the 
specific issue, the question for the court is whether 
the agency's answer is based on a permissible 
construction of the statute. 

Id. The court stated explicitly that the agency's interpretation 
need not be the only one possible, or the one that the court 
might prefer. Thus, a court is not to "substitute its own 
construction" for a "reasonable interpretation" made by the 
agency. Id. Subsequent courts have recognized that there can be 
a ''range" of permissible interpretations and that an implementing 
agency's interpretation need only be within that range. Office 
of Consumer's counsel, state of Ohio v. Federal Energy Regulatory 
Comm'n, 783 F.2d 206, 218 (D.C. Cir. 1986). More recently, the 
Supreme Court has held that a given agency interpretation in a 
regulation was permissible because it "reflects a plausible 
construction of the statute's plain language and does not 
otherwise conflict with Congress's expressed intent." Rust v. 
Sullivan, 111 s. ct. 1759, 1762 (1991) (emphasis added). In 
addition, the Chevron court reiterated the long-held principle of 
judicial deference to administrative interpretations regarding 
the meaning or reach of a statute. 467 U.S. at 844. In short, 
an agency's reasonable interpretation of an ambiguous statute is 
to receive judicial deference and should be upheld unless 
contrary to Congressional intent as discernible from the statute 
or its legislative history. 

In addition, when taking rulemaking action under a statutory 
grant of authority, an agency must comply with the relevant 
procedural requirements. In reviewing whether an agency has 
complied with the relevant procedural requirements, the court 
will examine whether the agency followed the requirements of the 
Administrative Procedure Act (the "APA"), other relevant statutes 
and the agency's own internal procedures. See Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 
435 U.S. 519, 547 (1978) (The adequacy of the record in a 
proceeding is based on "whether the agency has followed the 
statutory mandate of the Administrative Procedure Act or other 
relevant statutes"}; Oglala Sioux Tribe of Indians v. Andrus, 603 
F.2d 707, 713 (8th Cir. 1979) (During the course of procedural 
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review of an administrative action, the reviewing court must 
determine whether the agency followed the procedural requirements 
of the APA and also whether its actions conformed to its own 
internal procedures). Therefore, in determining whether EPA 
followed the correct procedures in proposing and imposing a 
sanction, a reviewing court would need to examine the 
requirements of the APA, the Clean Air Act and any relevant 
internal procedures of the Agency. 

C. Statutory Text 

The Act contains two provisions regarding the imposition of 
sanctions under Title I. Congress added both provisions in the 
Clean Air Act Amendments of 1990, Pub. L. 101-549, 104 Stat. 2399 
(codified as amended at 42 u.s.c. §§ 7401-7671 (1991)). 

Section llO(m) provides: 

The Administrator may apply any of the sanctions listed 
in section 179(b) at any time (or at any time after) 
the Administrator makes a finding, disapproval, or 
determination under paragraphs (1) through (4), 
respectively, of section 179{a) in relation to any plan 
or plan item {as that term is defined by the 
Administrator) required under this Act, with respect to 
any portion of the State the Administrator determines 
reasonable and appropriate, for the purpose of ensuring 
that the requirements of this Act relating to such plan 
or plan item are met. The Administrator shall, by 
rule, establish criteria for exercising his authority 
under the previous sentence with respect to any 
deficiency referred to in section 179{a) to ensure 
that, during the 24-month period following the finding, 
disapproval, or determination referred to in section 
179(a), such sanctions are not applied on a statewide 
basis where one or more political subdivisions covered 
by the applicable implementation plan are principally 
responsible for such deficiency. 

Section 179(a) provides: 

For any implementation plan or plan revision required 
under this part {or required in response to a finding 
of substantial inadequacy as described in section 
llO(k) (5)), if the Administrator--

(1) finds that a State has failed, for an area 
designated nonattainment under section 107{d), to 
submit a plan, or to submit 1 or more of the elements 
(as determined by the Administrator) required by the 
provisions of this Act applicable to such an area, or 
has failed to make a submission for such an area that 
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satisfies the minimum criteria established in relation 
to any such element under section llO(k), 

(2) disapproves a submission under section 
llO(k), for an area designated as nonattainment 
under section 107, based on the submission's 
failure to meet one or more of the elements 
required by the provisions of this Act applicable 
to such an area, 

(3)(A) determines that a State has failed to 
make any submission as may be required under this 
Act, other than one described under paragraph (1) 
or (2), including an adequate maintenance plan, or 
has failed to make any submission, as may be 
required under this Act, other than one described 
under paragraph (1) or (2), that satisfies the 
minimum criteria established in relation to such 
submission under section llO(k) (1) (A), or 

(B) disapproves in whole or in part a 
submission described under subparagraph (A), or 

(4) finds that any requirement of an approved 
plan (or approved part of a plan) is not being 
implemented, 

unless such deficiency has been corrected within 18 
months after the finding, disapproval, or determination 
referred to in paragraphs (1), (2), (3), and (4), one 
of the sanctions ref erred to in subsection (b) shall 
apply, as selected by the Administrator, until the 
Administrator determines that the State has come into 
compliance, except that if the Administrator finds a 
lack of good faith, sanctions under both paragraph (1) 
and paragraph (2) of subsection (b) shall apply until 
the Administrator determines that the State has come 
into compliance. If the Administrator has selected one 
of such sanctions and the deficiency has not been 
corrected within 6 months thereafter, sanctions under 
both paragraph (1) and paragraph (2) of subsection (b) 
shall apply until the Administrator determines that the 
State has come into compliance. In addition to any 
other sanction applicable as provided in this section, 
the Administrator may withhold all or part of the 
grants for support of air pollution planning and 
control programs that the Administrator may award under 
section 105. 
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II. DISCUSSION 

A. May EPA impose sanctions under section llOCrnl 
prior to the expiration of the 18-month period 
provided in section 179Cal? 

1. Analysis of Whether Congressional Intent 
is Clear 

In accordance with the method of analysis set forth in 
Chevron, the first question must be whether the intent of 
Congress is clear upon review of the face of the statute, the 
language and design of the statute as a whole, and, if necessary, 
the legislative history of the statute. 

a. Statutory Language 

We first address the express language of sections llO(m) and 
179(a). Three key distinctions between sections llO(m) and 
179(a) shed light upon the proper int~rpretation of these 
provisions: (i) the use of "may" versus "shall;" (ii) the 
description of the timing of sanctions; and (iii) the 
restrictions on the timing for statewide sanctions. 

The first distinction is that between discretionary and 
nondiscretionary sanctioning power granted under sections llO(m) 
and 179, respectively. The first sentence of section llO(m) 
states unequivocally that the Administrator "may apply any of the 
sanctions listed in section 179(b) •••• " (Emphasis added.) By 
contrast, the power to sanction granted in section 179(a) is 
mandatory. The latter section provides expressly that upon 
certain events and barring subsequent compliance, the sanctions 
listed in section 179(b) "shall apply as selected by the 
Administrator." (Emphasis added.) courts have long recognized 
that Congress intentionally uses "may" and "shall" in statutes to 
distinguish when an agency does and does not have discretion 
regarding whether to act. See generally, N. Singer, Sutherland 
Stat. Const. § 57.03 (5th ed. 1992). Although not conclusive 
where there is clear evidence of Congressional intent to the 
contrary, the use of "shall" creates a presumption of mandatory 
obligation. Planned Parenthood Fed'n of Am .. Inc. v. Heckler, 
712 F.2d 650, 656 (O.C. Cir. 1983). The use of "may" in section 
llO(m) and "shall" in section 179(a) thus signals Congressional 
intent to give EPA authority to sanction at certain times but the 
obligation to sanction at others. Were the Agency's 

-discretionary power to sanction coterminous with its obligation 
to sanction, Congress presumably would not have seen the need to 
provide two sections under which EPA is authorized to impose the 
same sanctions. To read the provisions otherwise requires the 
conclusion that either "may'' should mean "shall" or that "shall" 
should mean "may." Such a reading would be in contravention of 
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the general principle of statutory construction that where a 
reasonable construction of a statute will give effect to all 
provisions, a court will not condone a reading that "renders one 
part a mere redundancy." Jarecki v. G. o. Searle & Co., 367 U.S. 
303, 307-08 (1961); see also United States v. Menasche, 348 U.S. 
528, 538-39 {1955) (rejecting reading that would "emasculate an 
entire section" of statute). 

The second and, for the issue at hand, most important 
distinction between the language of section llO(m) and section 
179(a) pertains to the timing of sanctions. The first sentence 
of section llO(m) provides that the Administrator "may apply any 
of the sanctions ..• at any time Cor at any time after) the 
Administrator makes a finding." (Emphasis added.) Section 
179(a) provides that "unless such deficiency has been corrected 
within 18 months ... one of the sanctions referred to in 
subsection {b) shall apply." (Emphasis added.) A plain reading 
of the two sections compels the conclusion that Congress must 
have intended two distinct, yet compatible, sanctioning 
authorities. Section llO(m) gives EPA discretionary power to 
impose sanctions at certain times. More specifically, the 
straightforward meaning of the words "at any time" in conjunction 
with the parenthetical "(or at any time after) the Administrator 
makes a finding" is that EPA has discretionary authority to 
impose sanctions at the very time the Agency makes such a finding 
and throughout the subsequent period during which the finding is 
still effective. Section 179(a) then explicitly orders EPA to 
impose sanctions after 18 months if the of fending state has not 
corrected the deficiency. Significantly, section 179(a) is 
worded to require sanctions after 18 months, not to prohibit 
sanctions prior to 18 months. 

Thus, these two provisions on their face are perfectly 
consistent in that one (section llO(m)) provides EPA with 
discretionary authority to impose sanctions on or after the date 
it makes a finding, while the other (section 179(a)) states that 
EPA's discretionary authority converts to a requirement to impose 
sanctions 18 months from the time a finding is made. Whenever 
possible, courts construe statutory provisions to be consistent 
with one another. Fidelity Fed. Sav. & Loan Ass'n v. de la 
Cuesta, 458 U.S. 141, 163 (1982); see also Jarecki, 367 U.S. at 
307-08. To allow the two' provisions to operate consistently 
requires merely a recognition of the obvious distinction between 
discretionary and mandatory sanctions. 

Finally, the restriction on the timing for imposition of 
statewide sanctions in section llO(m) further suggests the 
Agency's power to impose sanctions prior to the expiration of the 
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18-month period applicable to mandatory sanctions under section 
179. The second sentence of section llO(m) instructs the EPA to: 

establish criteria for exercising ... [the sanctioning) 
authority under the previous sentence with respect to 
any deficiency referred to in section 179(a) to ensure 
that, during the 24-month period following the finding, 
disapproval, or determination .•. such sanctions are 
not applied on a statewide basis. 

(Emphasis added.) The combination of the "at any time" language 
discussed above, the use of the phrase "during the 24-month 
period," and the absence here of any restriction to the period 
between the 18th and the 24th months connotes that EPA may use 
this sanctions authority on less than a statewide basis at any 
time within the 24-month period following the finding of 
deficiency. Furthermore, if EPA determines that a state is 
"principally responsible" for a deficiency, the plain language of 
this sentence empowers EPA to impose statewide sanctions during 
the same 24-month period. 

b. Statutory Structure 

Further evidence of Congressional intent with respect to a 
given statutory provision is sometimes manifested in the use of 
comparable language or similar design elsewhere in the statute. 
Such an example appears in Title v of the Act. Congress invested 
EPA with authority to sanction in section 502, which requires 
states to submit operating permit programs to the Agency for 
approval or disapproval by a certain date. Section 502(d)(2)(B) 
of the Act regarding permit programs provides: 

[i]f the Governor does not submit a program as required 
under paragraph (1), or if the Administrator 
disapproves any such program submitted by the Governor 
under paragraph (1), in whole or in part, 18 months 
after the date required for such submittal or the date 
of such disapproval ..• the Administrator shall apply 
sanctions under section 179(b) ••.• 

(Emphasis added.) Immediately prior to this mandatory sanctions 
provision, section 502(d) (2) (A) provides that: 

[i]f the Governor does not submit a program as required 
under paragraph (1) or if the Administrator disapproves 
a program submitted by the Governor under paragraph 
(1), in whole or in part, the Administrator may. prior 
to the expiration of the 18-rnonth period referred to in 
subparagraph (8), in the Administrator's discretion, 
apply any of the sanctions specified in section 179{b). 
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(Emphasis added.) Comparable provisions appear in section 502(i) 
of the Act. 

Thus, there is at least one other example in which Congress 
created a dichotomy between discretionary and mandatory sanctions 
in the Act, by enacting a set of provisions allowing EPA to 
impose sanctions prior to the time at which it must do so. 
Although this formulation of the distinction between 
discretionary and mandatory sanctions is more explicit than the 
provisions of sections llO(m) and 179(a), the provisi~~s set out 
a structure that parallels sections llO(m) and 179(a). 

Moreover, the apparent intent behind the companion 
provisions of sections 502 would logically fit the language of 
sections llO(m) and 179(a). Section 502 does not require EPA to 
impose sanctions immediately upon issuing a finding of 
deficiency, and thus creates an incentive for states to comply by 
offering a period during which EPA can refrain from issuing 
sanctions if the state is working to comply. Section 502 
demonstrates that, in drafting the Clean Air Act Amendments of 
1990, Congress did not intend to create 18-month periods that 
function as de facto 18-month extensions for states regardless of 
their efforts or lack of efforts to comply with requirements 
established for operating permit programs. That approach would 
fit as logically into the scheme for ensuring timely submission 
of SIPs. Indeed, Congress's antipathy towards failure to comply 
and desire to encourage quick compliance with the SIP 
requirements can be inferred in section 179(a), where one or both 
sanctions are imposed automatically after 18 months. If the 18-
month period were indeed a guaranty of 18 additional months 
before EPA could impose sanctions, then there would be little 
incentive for states to make efforts toward adoption and 
implementation of politically difficult SIP rules and regulations 
by the established statutory deadlines. 

In sum, both the parallel structure and similar purposes of 
the Title V and Title I sanction provisions shed light on 
Congress's intent in designing the Title I provisions. 
Congress's clear intent to grant EPA discretion to impose 
sanctions early under section 502 for failure to submit or 
enforce a permit program provides confirmation that Congress 
intended to grant similar power under the plain meaning of the 
language in section llO(m). 

c. Legislative History 

courts are generally loath to enter into the realm of 
legislative history where the language of a statute is clear on 
its face. As noted by the Supreme court, "we look first to the 
statutory language and then to the legislative history if the 
statutory language is unclear." Blum v. Stenson, 465 U.S. 886, 
896 (1984); see also Toibb v. Radloff, 111 s. Ct. 2197, 2200 
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(1991) (rejecting reliance on legislative history when statutory 
language is clear). 

Thus, if the statutory language is clear on its face, it is 
normally unnecessary to resort to legislative history. As 
described above, the language of section llO(m) is clear and its 
straightforward meaning fits consistently with section 179(a). 
Moreover, the parallel structure and purposes of section 502 tend 
to confirm that Congress meant what it said in section llO(m). 
For these reasons, there is no need to resort to the legislative 
history to determine Congress's intent in enacting section 
llO(m) . 1 In any case, we discuss the legislative history below 
in the context of a consideration of GAO's analysis, and conclude 
that it is entirely consistent with the conclusions that flow 
from the statutory language and structure. 

d. Summary 

Examination and comparison of the precise wording of 
sections llO(m) and 179(a) indicate that Congress intended both 
to give EPA discretionary authority to impose sanctions in 
certain circumstances and to establish a requirement that EPA 
impose sanctions in other circumstances. In addition, the 
express wording of the provisions indicates that under section 
llO(m) the discretionary power to sanction arises prior to the 
mandatory requirement to do so set forth in section 179(a). Read 
literally, section llO(m) provides that EPA may impose sanctions 
at any time or at any time after a deficiency finding. By 
contrast, section 179(a) provides that EPA must impose sanctions 
18 months after such a finding absent correction of the 

Even if a court resorts to legislative history, its 
relative significance must be gauged in light of the statutory 
language itself: "(a)bsent a clearly expressed legislative 
intention to the contrary, that language must ordinarily be 
regarded as conclusive." Consumer Product Safety Conun'n v. GTE 
Sylvania Inc., 447 U.S. 102, 108 (1980). Thus, even assuming 
arguendo that congress' intent is not clear from the plain 
language and design of section llO(m) and the other provisions, 
the legislative history of those provisions cannot override the 
words of the statute unless it clearly expresses an intent 
contrary to those words, and even in such a case would have to 
appear in such a context as to indicate the clear intent of the 
Congress as a whole. We examine the legislative history in 
section A.2. of this memorandum in an analysis of the specific 
points raised in the GAO Opinion. As explained in that analysis, 
the available legislative history for sections llO(m) and 179 is 
not inconsistent with the expression of Congressional intent 
conveyed by the language of sections llO(m) and 179(a) and the 
general statutory structure for sanctions evidenced in section 
502. 
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deficiency. Rather than creating a conflict, the above 
interpretation of the wording of the statute renders the two 
provisions consistent and logical. 

In addition to the precise wording of the individual 
provisions, the language and design of the Act as a whole provide 
further evidence of Congressional intent to give EPA both a 
discretionary authority and a mandatory obligation to sanction. 
A structure consisting of an obligation to impose sanctions at 18 
months after a finding coupled with the authority to impose 
sanctions sooner, appears in section 502(d)(2) (A) and (B) and 
comparable provisions in section 502(i). No other provisions of 
the Act give states a guaranteed extension of time before EPA can 
impose sanctions. Congress's clear intent to permit sanctions 
prior to the expiration of an 18-month deadline for imposition of 
sanctions in these comparable sections is evidence of its intent 
to do the same in sections llO(m) and 179(a). congress evidently 
sought to provide an incentive for compliance and such an intent 
would be frustrated by interpreting the 18-month period of 
section 179(a) as a guaranteed extension of the deadline. 

In sum, the plain language of section llO(m) and the ease 
with which it can be read in harmony with section 179(a) (and the 
comparable provisions of section 502) reveal that Congress spoke 
directly to this issue and clearly intended to authorize EPA to 
impose sanctions under section llO(m) before the Agency is 
required to do so under section 179(a). Under Chevron and 
subsequent cases, that is the end of the inquiry. 

2. Analysis of GAO's Arguments 

The GAO Opinion concludes that section llO(m) does not grant 
EPA authority to impose sanctions prior to the expiration of the 
18-month period provided in section 179(a). In reaching this 
conclusion, GAO analyzed the express language of sections llO(m) 
and 179(a) and the extant legislative history for those 
provisions. 

a. statutory Language 

The essential thrust of GAO's argument is that the express 
language of sections llO(m) and 179(a) is "in conflict" and 
cannot be reconciled in such a manner as to give full meaning to 
each provision. By GAO's reasoning, section 179(a) guarantees 
noncomplying states 18 months before EPA shall impose sanctions 
and the express power of EPA to impose sanctions "at any time" 
under section llO(m) is simply an inconsistency or statutory 
aberration. GAO believes that if section llO(m) creates 
discretionary authority to sanction, then the 18-month period 
provided by section 179(a) is "rendered a nullity." GAO Opinion 
at 6. 
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This argument ignores the plain reading of the two statutory 
provisions as described above. Section llO(m) expressly provides 
that the Agency ''may" impose sanctions "at any time" covering any 
portion of the state the Administrator deems "reasonable and 
appropriate" for the purpose of encouraging compliance. By 
contrast, section 179(a) provides that upon a finding of 
deficiency, "unless such deficiency has been corrected within 18 
months," sanctions "shall apply." Far from rendering the 18-
month period a nullity, section llO(m} provides EPA with broader 
authority to ensure compliance with the Act. If read as GAO 
urges, section 179(a} merely gives a state a guaranteed extension 
of at least 18 months before it need worry about repercussions of 
failure to act. If, however, section llO(m) provides 
discretionary sanctioning authority to EPA, then EPA has 
authority to use sanctions during the 18-month period as an 
incentive for states to comply before EPA is required to impose 
sanctions. Read in this fashion, both sections llO(m} and 179(a) 
have full effect. Courts are guided by the "well-settled rule 
that all parts of a statute, if possible, are to be given 
effect." American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 
513 (1981); accord, Fidelity Fed. Sav. & Loan Ass'n, 458 U.S. at 
163. It is only GAO's reading that entirely fails to give effect 
to one of the statutory provisions. 

As GAO correctly points out, this is the very same dual 
system of discretionary and mandatory sanctions set forth in 
sections 502(d) (2) (A) and (B} and sections 502(i) (1) and (2) of 
the Act. GAO dismisses this similarity by arguing that Congress 
would not have worded sections llO(m) and 179(a) differently from 
the analogous provisions of section 502 if it intended to allow 
the same discretionary sanctioning. This position ignores the 
plain reading of sections llO(m) and 179(a), even if the sections 
are worded differently from section 502, and ignores the overall 
scheme for sanctions evidently intended by Congress. In light of 
Congress's clear intent, as evidenced by the statutory language, 
to grant EPA discretionary sanctions power and a mandatory 
deadline for imposition of sanctions in the analogous provisions 
of section 502, adopting the parallel reading conveyed by the 
plain reading of sections llO(m) and 179(a) would appear more 
appropriate than GAO's solution, which is simply to excise one of 
the statutory provisions. 

As further evidence of statutory conflict, GAO points to the 
24-month clock provided in the second sentence of section llO(m). 
That sentence requires the Agency to develop rules governing when 
it may impose sanctions on a statewide basis. Specifically, the 
Agency is to limit sanctions so that: 

during the 24-month period following the finding ... 
referred to in section 179(a), such sanctions are not 
applied on a statewide basis where one or more 
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political subdivisions covered by the applicable plan 
are principally responsible for such deficiency. 

Based upon this provision, GAO reasons: 

In light of this 24-month clock, EPA's construction of 
section llO(m) would apparently produce an incongruous 
or inexplicable result. The state would be guaranteed 
a full 24 months to correct deficiencies before 
sanctions could be imposed, if its political 
subdivisions were principally responsible, but no time 
at all if the state itself were responsible. 

GAO Opinion at 7. A straightforward reading of the provision 
demonstrates that there is nothing either "incongruous" or 
"inexplicable." The 24-month clock in section llO(m) merely 
governs the timing with respect to the geographic scope of 
discretionary sanctions. It is a different clock, measuring not 
when sanctions must be imposed but rather the period during which 
they must not be imposed statewide if a political subdivision is 
principally responsible for the deficiency. The 24-month period 
in section llO(m) does not affect the 18-month period of section 
179(a). For example, if a political subdivision is not 
principally responsible for a section 179(a} deficiency, then EPA 
(i) may impose sanctions on the state immediately, whether to all 
or only a portion of the state as EPA determines reasonable and 
appropriate, and (ii) must impose sanctions on at least portions 
of the state after 18 months. If a political subdivision is 
principally responsible for that deficiency, then EPA (i) may 
impose sanctions immediately on less than a statewide basis but 
may not do so on a statewide basis for 24 months, and (ii) must 
impose sanctions on at least portions of the state after 18 
months. Under either scenario, EPA may choose not to impose 
sanctions earlier than 18 months after the finding, if 
appropriate, but if EPA chooses to exercise its discretionary 
authority, the availability of statewide sanctions earlier than 
24 months after the finding is limited by whether a political 
subdivision of the state is principally responsible for the 
deficiency. This combined reading of sections llO(m) and 179(a) 
results in no incongruity and the provisions are not in conflict. 

GAO's key statutory argument is that the explicit phrase in 
the first sentence of section llO(m} authorizing EPA to impose 
sanctions "at any time (or at any time after}" a finding is 
inoperative. This position clearly contravenes the cardinal rule 
of statutory construction that "all parts of a statute, if at all 
possible, are to be given effect." Weinberger v. Hynson, 
Westcott & Dunning, 412 U.S. 609, 633 (1973) (rejecting 
interpretation of Federal Food, Drug, and Cosmetic Act that 
rendered one clause superfluous). Particularly relevant here is 
"the elementary canon of construction that a statute should be 
interpreted so as not to render one part inoperative .... " 
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Colautti v. Franklin, 439 U.S. 379, 392 (1979); see also 
Mountain States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 
237, 249-50 (1985) (rejecting interpretation of Pueblo Lands Act 
that would "nullify" one of its provisions). 

On rare occasions, a court will decline to give effect to 
the express words of a statute. See generally, N. Singer, 
Sutherland Stat. Const. § 46.07 (5th Ed.). GAO cites as an 
example J.C. Penney co. v. Commissioner of Internal R2venue, in 
which the court refused to give literal effect to statutory 
language when it produced absurd or unreasonable results 
inconsistent with the purposes of the statute. 312 F.2d 65 (2d 
Cir. 1962). The court reasoned: 

When the "plain meaning" of statutory language "has led 
to absurd or futile results," the Supreme Court has 
"looked beyond the words to the purpose of the act"; 
"even when the plain meaning did not produce absurd 
results but merely an unreasonable one 'plainly at 
variance with the policy of the legislation as a 
whole'" the Court has followed that purpose rather than 
the literal words. 

Id. at 68 (quoting United States v. American Trucking Ass'n., 310 
U.S. 534, 543 (1940)). The J.C. Penney court was able to 
determine that the interpretation of the language in question as 
urged by one of the parties would result in a meaning "directly 
counter to the declared purpose of Congress and the statutory 
scheme." Id., at 72. This case simply does not apply here 
because the literal interpretation of "at any time" in section 
llO(m) does not result in an "absurd" or ''futile" result counter 
to the purpose and scheme of the Act as a whole. see Lehman v. 
Dow Jones & Co .. Inc., 783 F.2d 285, 293-94 (2nd Cir. 1986) (in 
distinguishing its earlier decision in J.C. Penney, the court 
provides that uncertain legislative history is not sufficient to 
override the literal words of the statute where those words are 
consistent with the structure and purpose of the statute as a 
whole). It is neither absurd nor futile for Congress to grant 
EPA discretionary authority to sanction immediately after a 
finding, coupled with a mandatory obligation to do so after 18 
months. To the contrary, GAO's reading of the statutory 
provisions appears counter to the purpose and scheme of the Act 
because it would create a guaranteed 18-month extension beyond 
statutorily mandated deadlines rather than providing an incentive 
for states to make diligent efforts toward timely compliance 
throughout the 18-month period. As discussed above, a plain 
reading of sections llO(m) and 179(a) renders the provisions 
consistent and creates a structure of discretionary and mandatory 
sanctions mirrored elsewhere in the Act. 
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b. Legislative History 

As described above, review of legislative history is 
normally unnecessary where the statutory language is clear. 
Moreover, even where courts have looked to the legislative 
history of a clearly worded statute, they have concluded that the 
history cannot override the plain meaning unless it clearly 
expresses an intent contrary to the statutory language. To 
support its conclusion that sections llO(m) and 179(a) are in 
conflict, GAO turns to the legislative history of t~e relevant 
provisions. In reviewing the legislative history, GAO focuses 
primarily on three things: (i) statements surrounding the 
introduction of the Administration bill; (ii) statements of the 
House Energy and Commerce Committee; and (iii) statements of the 
House Public Works and Transportation Committee. The express 
language of sections llO(m) and 179(a) appears to reflect a clear 
Congressional intent to authorize EPA to impose sanctions prior 
to 18 months, but a review of the legislative history is helpful 
to show that it is consistent with this reading of the statute. 

In assessing the role of sanctions in the initial 
Administration bill, GAO cites statements made by a spokesman 
representing EPA in hearings before a House subcommittee. With 
regard to the timing of sanctions, the spokesman stated: 

There have been some questions in the past about 
when and how sanctions should be applied. The 
Administration's bill clarifies this matter by 
explicitly stating that sanctions should be used "for 
the purposes of encouraging the state to undertake 
reasonable efforts and preventing further deterioration 
of the state's air quality." 

· Under the President's bill, if an incomplete State 
Implementation Plan is submitted or if the SIP ••• is 
disapproved, and if EPA finds that the State is not 
making reasonable efforts to correct the deficiency, 
EPA must propose one of four discretionary sanctions. 

If a state does not correct a deficiency within 
six months after the sanctions have been proposed, EPA 
must promulgate one or more of the sanctions, which 
would take effect within 60 days of promulgation. 
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States would, therefore, have about eight months 
to correct any deficiency following EPA's initial 
proposal of sanctions. 2 

To view these comments in context, one must examine the 
precise wording of the provisions regarding sanctions in the 
Administration's bill. On the date of these comments, November 
9, 1989, the precursor to section llO(m) in the Administration's 
bill provided: 

The Administrator may apply any of the sanctions listed 
in section 179(b), or promulgate a Federal 
implementation plan, at any time Cor at any time 
after>, he (makes any one of four sets of findings of 
state failure]. The Administrator may apply such 
sanction or sanctions, or promulgate a Federal 
implementation plan, with respect to any portion of the 
State he determines reasonable and appropriate for the 
purpose of ensuring that the requirements of this Act 
relating to such plan or plan revision are met. 

H.R. 3030, lOlst Cong., 1st sess., as introduced, July 27, 1989, 
§ 101 (emphasis added). The contemporaneous version of section 
179(a) provided: 

For any implementation plan or plan rev1s1on required 
under this part {or required in response to a finding 
of substantial inadequacy as described in section 
110(e){4)), at such time as the Administrator -- (makes 
one of four findings], he shall {and at any other time 
the Administrator may) publish in the Federal Register 
a proposed determination of whether the State is making 
reasonable efforts to cure the relevant failure. If 
the Administrator proposes to determine that the State 
is not making reasonable efforts to cure the failure, 
he shall simultaneously propose to apply, with respect 
to the relevant area within such State, at least one of 
the sanctions specified in subsection {b) (for the 
purpose of encouraging the State to undertake 
reasonable efforts and preventing further deterioration 
of the state's air quality) and describe why 
application of such sanction or sanctions is 
appropriate under the circumstances. The Administrator 

2 See, generally, The Impact of Air Quality Reoulation on 
Federal Highway and Transit Programs, and on Fuel Tax 
Collections: Hearing Before the House Committee on Public Works 
and Transportation, Subcommittee on Investigations and Oversight, 
lOlst Cong., 1st Sess. 16 {Nov. 9, 1989) (statement of Richard D. 
Wilson, Director, Office of Mobile sources, U.S. Environmental 
Protection Agency). 
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shall take final action on these proposals no later 
than six months after the date such proposals are 
published. If the Administrator makes a final 
determination that the State is not making reasonable 
efforts, he shall simultaneously apply at least one of 
the sanctions listed in subsection (b), to take effect 
no later than 60 days following final action •••• 

Id. § 102(g) (emphasis added). 

Initially, we note that there are obvious problems with 
reliance on the statements of the Administration spokesman: 
(i) the position or intent of the Administration does not 
necessarily reflect the intent of Congress, and (ii) the comments 
address an early form of the bill before significant 
modifications made by Congress. For just such reasons, courts 
refuse to give weight to statements made in hearings by those who 
are not members of congress unless such statements are included 
in official House or Senate Reports. See, ~' Kelly v. 
Robinson, 479 U.S. 36, 51 n.13 (1986) (declining "to accord any 
significance to" comments in the hearings and the Bankruptcy Laws 
Commission Report where "none of those statements was made by a 
Member of Congress, nor were they included in the official Senate 
and House Reports"). 

Nevertheless, examination of the comments of the spokesman 
in light of the actual language of the Administration bill is 
very illuminating. Rather than providing a guaranteed six months 
for correction of deficiencies as intimated by the spokesman, the 
language of the provision stated that EPA had to take final 
action to impose sanctions "no later than six months" after its 
sanctions proposal. Upon making a final determination that the 
state was not making reasonable efforts to comply, the 
Administrator was ordered "simultaneously" to apply sanctions to 
take effect "no later than 60 days following" the final 
determination. Thus, the statement by the Administration 
spokesman that states would have "about eight months to correct 
any deficiency following EPA's initial proposal of sanctions" has 
to be read in light of the bill's language, i.e., a state would 
receive up to eight months to correct its deficiency if EPA chose 
not to impose sanctions more promptly. Moreover, the alacrity 
with which EPA was to impose sanctions was to be tied directly to 
a determination of whether the state was making reasonable 
efforts. 

In short, the comments of the EPA official on the language 
of the Administration's original bill do not support GAO's 
conclusion with respect to Congress's intent regarding the 
enacted legislation. The comments are not persuasive that the 
Administration's original bill gave states an a-month guaranteed 
period before the imposition of sanctions and they are certainly 
not persuasive that different provisions in the enacted 
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legislation were intended to provide an 18-month guaranteed 
extension. 3 

The statements made by the House Committee on Energy and 
Commerce are far more probative of congressional intent regarding 
the timing of sanctions, but likewise fail to support GAO's 
conclusions. In explaining a much-amended version of section 
179(a), the Committee stated: 

Section 179(a) outlines the State failures which are 
sanctionable once the EPA Administrator makes the 
finding or determination or takes a disapproval action 
•... If the State has not corrected such deficiency 
within 18 months from the Administrator's finding, 
determination, or disapproval, one of the two listed 
sanctions in section 179(b) ... is to apply immediately 
upon expiration of such 18-month period. If the 
deficiency is not corrected within an additional six 
months, the second sanction from section 179(b) is 
similarly to apply immediately. Both sanctions are to 
apply at the expiration of the original 18-month period 
if the Administrator finds that the State is not making 
a good faith effort. 

H.R. Rep. No. 490, Part 1, lOlst Cong., 2d Sess. at 227-28. The 
GAO Opinion cites this passage in support of its interpretation. 
However, this description only sets forth the internal 
requirements of section 179(a), as enacted. As previously 
discussed, these requirements are not inconsistent with EPA's 
interpretation of section llO(m). Nothing in the cited language 
contradicts EPA's interpretation of section llO(m) as granting 
discretionary authority to impose the sanctions identified in 

3 The GAO also cites the later statements of the same 
spokesman regarding amendments to the Administration bill: "The 
Committee bill significantly increases the time from six to 
eighteen months that States have to correct deficiencies to avoid 
sanctions." Provisions of H.R. 3030, The Clean Air Act 
Amendments of 1989, that Fall Within the Jurisdiction of the 
committee on Public Works and Transportation: Hearing Before the 
House Committee on Public Works and Transportation, lOlst Cong., 
2d Sess. 45 (April 19, 1990) (statement of Richard D. Wilson, 
Director, Office of Mobile Sources, U.S. Environmental Protection 
Agency) . This statement likewise has to be read in light of what 
the Administration bill and the sections as enacted actually 
provided, i.e., a period of time up to six or 18 months for 
compliance before EPA must impose sanctions, not a guaranteed 
extension of time across the board. Thus the spokesman's 
statements appear to pertain only to the period of time before 
mandatory imposition of sanctions regardless of a state's efforts 
to comply. 
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section 179(b) prior to the expiration of the 18-month period 
provided in section 179(a). 

Significantly, GAO also quotes the Committee's statement 
that: 

[t]o give States operating in good faith an opportunity 
to correct their failures, 18 months is provided for 
States to correct deficiencies before sanctions'apply. 

Id. at 228. The statement clarifies that the 18-month period is 
intended for states acting in good faith and, by negative 
implication, EPA must have the authority to provide less time to 
states not correcting deficiencies in good faith. The express 
statement tying the 18-month period to good faith thus suggests 
that Congress could not have intended to give a blanket extension 
to all noncomplying states and, most importantly, that the 18-
month period was not guaranteed. At bottom, the Committee's 
statement appears to pertain only to section 179, but to the 
extent relevant to section llO(m), indicates that EPA has the 
authority to cut short the 18-month period. 

With regard to section llO(m) itself, the Committee stated 
in the same report: 

New Clean Air Act section llO(m) authorizes the 
Administrator to apply the sanctions provided in 
section 179. If the Administrator makes a ••• [finding 
of SIP deficiency under section 179], a sanction 
applies as provided in section 179. The sanction may 
be applied to any portion of a State, subject to 
criteria established by rule from EPA. 

Id. at 221. From this language, GAO concludes that the Committee 
did not view section llO(m) as an alternate means for EPA to 
impose sanctions separate and apart from that of section 179. 
GAO Opinion at 10. This statement contains one item of 
legislative history seemingly supportive of GAO's interpretation 
of the statute, i.e., the statement that in section llO(m) "a 
sanction applies as provided in section 179." The use of "as 
provided in" is susceptible to two interpretations; either it 
refers to the sanctions as described in section 179 or it refers 
to the imposition of sanctions as limited by the terms of section 
179. Assuming that congress intended the latter meaning, 
however, it is uncertain whether the reference was to the 18-
month period or to some other limitation within section 179 such 
as the limitation of the termination of highway funds to only 
certain types of projects or the setting of offsets at certain 
ratios. It is simply unclear from the report what portion of 
section 179 Congress intended to reference. It is probable and 
consistent with the plain meaning of section llO(m) that the 
references to section 179 within section llO(m) are only for the 
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purpose of identifying the available sanctions as set forth in 
section 179. In any case, the quoted language does not directly 
contradict the portion of section llO(m) which permits the 
imposition of sanctions "at any time." A stronger statement of 
contrary congressional intent should be necessary to overcome the 
express statutory language. 

Similarly, the comments of the House Public Works and 
Transportation Committee do not precisely address the issue of 
the timing of EPA discretionary sanctions power under section 
llO(m) except with respect to statewide sanctions. As GAO notes 
in its opinion, this Committee was most concerned with the 
geographic scope of sanctions. As stated by the Committee: 

Although [EPA] is empowered to apply sanctions to any 
portion of a state under the Energy and Commerce 
Committee version of H.R. 3030, the Committee sees a 
need to clarify the circumstances under which areas 
other than the nonattainment areas should be 
sanctioned. To the extent that the EPA Administrator 
must impose sanctions, they should be a~plied (to the] 
governmental entity [that] is primarily responsible for 
the failure to achieve compliance. The past failure of 
state legislatures to approve inspection and 
maintenance programs required by a SIP can be cited as 
an appropriate circumstance where statewide sanctions 
were appropriate. 

H.R. Rep. No.490, Part 3, at 5. Because of this concern, the 
Public Works and Transportation Committee amended the precursor 
to section llO{m): 

••• to prohibit the Administrator from applying 
sanctions on a statewide basis, during the 24-month 
period following a finding of a SIP deficiency, when 
one or more political subdivisions covered by the 
applicable implementation plan is principally 
responsible for such deficiency. 

Id. at 10. 

The GAO Opinion cites these passages to demonstrate that 
this Committee did not intend section llO{m) "to provide an 
alternative timetable for the imposition of statewide sanctions, 
different from that of section 179." GAO Opinion at 12. 
Significantly, however, the same report cited by GAO specifically 
stated that: "H.R. 3030 provides discretionary authority for the 
EPA Administrator to impose sanctions ...• " H.R. Rep. No. 490, 
Part 3, at 5 (emphasis added). This suggests that at the time of 
the Public Works and Transportation Committee's comments, it 
considered EPA's authority to sanction under section llO(m) to be 
discretionary. Thus these statements signal the Committee's view 

21 



that EPA has sanctioning authority separate from the mandatory 
authority of section 179. In addition, given that the sanctions 
set forth in section 179(b) apply primarily to nonattainment 
areas, the Committee's concern over the possibility of statewide 
sanctions provides at least circumstantial evidence that the 
Committee recognized that section llO(m) granted EPA a separate 
sanctioning power on a statewide basis and felt the need to 
restrict its use within section llO(m) itself.' Given that the 
Committee appears to have acknowledged a separate sanctioning 
authority, it does not necessarily follow that the discretionary 
authority under section llO(m) and the mandatory obligation to 
impose sanctions under section 179(a) are governed by the same 
timetable. 

To support its contention that the power to sanction under 
section llO(m) is limited by the 18-month period of section 
179(a), the GAO cites the comments of Chairman Anderson of the 
House Public Works and Transportation Committee explaining the 
effect of the committee's amendment: 

on the issue of sanctions, .•• after 18 months, the 
sanction cannot be statewide if a political subdivision 
of a State is principally responsible for the 
noncompliance. In an additional 6 months, EPA may 
extend sanctions statewide. This gives a State, after 
the initial 18 months, 6 additional months to remedy 
the failure of a region to come into compliance before 
there is any threat of a statewide sanction. 

136 Cong. Rec. H2579 (May 21, 1990). 

4 The sanctions set forth in section 179 specifically 
pertain to nonattainment areas of a state. The initial sentence 
of section 179(a) provides that the EPA must impose sanctions for 
a failure with respect to "any implementation plan or plan 
revision required under this part." The part referenced is part 
D of Title I, which contains nonattainment area requirements. 
Although some part D requirements apply to attainment areas in 
certain circumstances, the primary focus of part D is 
nonattainment areas. In addition, the sanctions in section 
179(b), as applied under section 179(a), are almost exclusively 
linked to nonattainment areas by their express language. The 
highway funding sanction provided in section 179(b) (l)(A) is 
expressly restricted to nonattainment areas. The emissions 
offset sanction provided in section 179(b) {l)(B) requires new or 
modified sources to increase their offsets to comply with section 
173, and typically, only sources in nonattairunent areas must 
comply with section 173. Therefore, the mandatory sanctions 
listed under section 179(b) would primarily affect nonattainment 
areas. 
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These comments are useful to understand Congress's intent 
with regard to qualifying EPA's authority to impose statewide 
sanctions, but they do not conflict with the Agency's basic 
discretionary authority to impose sanctions prior to 18 months on 
a localized basis or on a statewide basis where a political 
subdivision is not principally responsible. The comments may 
easily refer only to the situation where EPA determines to use 
its section llO(m) authority to broaden the geographic scope of 
sanctions, but relies on section 179(a) for the timing. In this 
circumstance it is correct that sanctions could not be statewide 
for 24 months, assuming that a political subdivision is 
principally responsible for the deficiency. Hence Chairman 
Anderson's statement that the statute "gives a State, after the 
initial 18 months, 6 additional months to remedy the failure of a 
region to come into compliance before there is any threat of a 
statewide sanction." (Emphasis added.) In this case, EPA must 
impose mandatory sanctions on at least portions of the state 18 
months after a finding, in accordance with the mandate of section 
179(a), but cannot impose statewide sanctions for 24 months based 
on the restrictions of section llO(m). 

Alternatively, as urged by the GAO, these comments may 
reflect the Congressman's understanding that States would always 
have 18 months to remedy deficiencies before EPA could impose any 
sanctions. This reading places the emphasis on different phrases 
of the same sentence: "gives a State, after the initial 18 
months, 6 additional months to remedy the failure of a region to 
come into compliance before there is any threat of a statewide • 
sanction." (Emphasis added.) Following the GAO's reading, the 
phrase "gives a State" 18 months must be read as "guarantees" a 
state 18 months. Likewise following this reasoning, the phrase 
"before there is any threat of statewide sanction" must be read 
as "threat of any sanction" and must disregard the references to 
the responsibility of a political subdivision or region for the 
noncompliance. Contrary to the GAO's intimation, Chairman 
Anderson's comments simply do not explicitly say that states must 
always receive 18 months before EPA can impose sanctions. At 
best, these comments are ambiguous. Chairman Anderson's 
statements do not directly contradict the portion of section 
llO(m) which permits the imposition of sanctions "at any time" 
except to qualify the timing of statewide sanctions in a 
situation in which EPA determines not to impose early sanctions. 
The statements certainly provide no basis for disregarding the 
express statutory language of section llO(m). 

c. Summary 

In sum, GAO's interpretation of the statutory language does 
not account for the plain meaning of the words and is counter to 
the purpose and scheme of the Act as a whole. The legislative 
history of sections llO(m) and 179(a) does not provide clear 
evidence of Congressional intent that directly conflicts with the 
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express language of those sections. The legislative history of 
these provisions cannot override the express words of the statute 
unless it clearly demonstrates an intent contrary to those words: 
"(a]bsent a clearly expressed legislative intention to the 
contrary, that lanquage must ordinarily be regarded as 
conclusive." Consumer Product Safety Comm'n, 447 U.S. at 108. 
The statements of the Administration spokesman, the House Energy 
and Commerce Committee, and the House Public Works and 
Transportation Committee do not directly address the imposition 
of sanctions prior to the expiration of the 18-month period 
specified in section 179(a). To the extent that the history 
addresses this issue even indirectly, however, the various 
statements do not conflict with a plain reading of the statutory 
provisions. Nothing in the history directly contradicts the 
express grant of discretionary authority in section llO(m) to 
impose sanctions prior to the expiration of the 18-month period, 
or more specifically, "at any time (or at any time after)" a 
finding of deficiency. 

B. May EPA propose the imposition of sanctions 
under section llOCm) prior to the time EPA 
has made a final finding under section 
179Ca) Cll-C4l? 

The second question raised by GAO is whether EPA has the 
authority to propose section llO(m) sanctions prior to the 
Agency's making a final finding of state failure pursuant to 
section 179(a). In the Eckert letter, EPA responded that it does 
have authority to propose the imposition of sanctions under 
section llO(m) prior to making a final finding pursuant to 
section 179(a). GAO concludes that EPA does not have such 
authority, arguing on two levels. First, GAO reaches its 
conclusion even while assuming that EPA does have independent 
sanctioning authority under section llO(m). Second, GAO reaches 
the same conclusion assuming that the only sanctions process 
provided under the Act is the mandatory process of section 
179(a). Since EPA's approach rests on the view that section 
llO(m) provides discretionary authority to impose sanctions under 
section llO(m), and only speaks to the proposal of sanctions 
under that provision, we will only address GAO's first set of 
arguments • 5 

5 Under section 179, notice-and-comment rulemaking on 
whether to impose a sanction on the specified deadlines is not 
necessary. Rather, the only issue subject to notice-and-comment 
rulemaking is the order in which the two sanctions will 
automatically be imposed 18-months after a finding is made and 6 
months following the first sanction. In addition, when EPA 
believes both sanctions should be imposed immediately at 18 
months because of a lack of good faith, EPA's finding that the 
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1. Analysis of Whether the Action is 
Precluded under the Administrative 
Procedure Act or the Clean Air Act 

a. The Clean Air Act 

As mentioned in the discussion of the applicable standard of 
review, a court reviewing an agency action must set aside the 
action if, among other things, it is found to be "wit'lout 
observance of procedure required by law ••• ," 5 U.S.C. § 706. 
The procedures an agency must follow in a rulemakinq action are 
those established by the APA unless the implementing statute sets 
forth overriding procedures. Cf. Vermont Yankee, 435 U.S. at 545-
47 (The APA sets forth the minimum procedural requirements which 
may be expanded upon by other relevant statutes or the agency 
itself). 

In section 307(d), the CAA sets forth rulemaking procedures 
that apply to various actions taken pursuant to the Act. Actions 
to impose sanctions are not subject to these requirements. See 
section 307(d) (1). Section llO(m) provides that a sanction may 
be imposed "at any time (or at any time after)" a finding is 
made. It is, of course, quite clear from this language that EPA 
may not impose sanctions until it has made one of the deficiency 
determinations authorized under section 179(a). However, section 
llO(m) is silent on the issue of when sanctions may be proposed. 
Congress authorized EPA to impose sanctions at any time (or at 
any time after) EPA makes the finding. That authorization 
necessarily implies that EPA has the authority to propose those 
sanctions before EPA issues the final finding. Without such a 
capability, EPA would never be able to impose sanctions "at any 
time" a finding is made. Finally, EPA has not established any 
internal procedures that create a more restrictive process than 
that set forth under the APA. 

b. The Administrative Procedure Act 

Absent any further guidance under the CAA on the applicable 
procedural requirements for proposing and imposing sanctions 
under section llO(m), the rulemaking requirements to be followed 
for the imposition of sanctions under that provision are those 
established in the APA, s u.s.c. § 553. The specific provision 
relevant here establishes the requirements of a proposed rule: 

(b) General notice of proposed rule making shall be 
published in the Federal Register, unless persons 
subject thereto are named and either personally served 

State was not acting in good faith would be subject to notice
and-comment rulemaking. 
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or otherwise have actual notice thereof in accordance 
with law. The notice shall include --

(1) a statement of the time, place, and 
nature of public rule making proceedings; 

(2) reference to the legal authority under 
which the rule is proposed; and 

(3) either the terms or substance of the 
proposed rule or a description of the 
subjects and issues involved. 

5 u.s.c. § 553(b). Although this provision establishes the 
general requirements for a proposed rulemaking action, it 
provides little guidance as to the substantive requirements of 
the notice itself. 

In interpreting this provision, courts have used broad 
language to establish principles regarding adequate notice. one 
common test is "whether the notice would fairly apprise 
interested persons of the subjects and issues the agency was 
considering." American Transfer & Storage Co. v. I.c.c., 719 F.2d 
1283, 1303 (5th Cir. 1983); accord United Steelworkers of Am. v. 
Marshall, 647 F.2d 1189, 1221 (D.C. Cir. 1980), cert. denied, 453 
U.S. 913 (1981). On a similar note, a proposed rule must 
"provide sufficient factual detail and rationale for the rule to 
permit interested parties to comment meaningfully." Florida 
Power & Light Co. v. United States, 846 F.2d 765, 771 (D.C. Cir. 
1988), cert. denied, 490 U.S. 1045 (1989). Finally, in reviewing 
a final rule, the courts have held that if the final rule is a 
logical outgrowth of the proposed rule, then the agency has not 
abused its discretion in adopting that final rule. Small Refiner 
Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 547 (O.C. Cir. 
1983) • 

Neither we nor GAO have discovered any case law addressing 
the precise question of whether an agency may propose an action 
that would take place upon the occurrence of a specific event 
prior to the time that event occurs. Neither the APA itself nor 
the case law interpreting it prohibits such advance proposals. 
However, the Supreme Court has made it unmistakably clear that, 
so long as an agency does not contravene any specific statutory 
requirement, it is free to fashion its own procedures without 
interference from the courts. See Vermont Yankee, 435 U.S. at 
542-45 ("Absent constitutional constraints or extremely 
compelling circumstances the 'administrative agencies "should be 
free to fashion their own rules of procedure and to pursue 
methods of inquiry capable of permitting them to discharge their 
multitudinous duties."'") (citations omitted). Here, where 
Congress has not proscribed such a procedure in any statute, it 
seems clear that EPA may propose an action that will occur based 
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on a future event if such a proposal meets the APA's general 
requirement to provide adequate notice to affected parties. 
Moreover, EPA will not be barred from taking final action on that 
proposal if the final action is a logical outgrowth of the 
proposed action. 

In proposing the imposition of section llO(m) sanctions 
before a final finding occurs under section 179(a), EPA can act 
consistent with the requirement for providing sufficient notice. 
As described above, under EPA's interpretation, section llO(m) 
provides EPA with the discretion to impose either or both the 

-. highway funding or 2 to 1 off set sanctions at any time after EPA 
makes a finding pursuant to section 179(a). EPA may impose those 
sanctions on any area of the State for which EPA determines 
imposing sanctions is reasonable and appropriate, but not 
statewide during the 24 months following a finding if a political 
subdivision of the State is principally responsible for the 
deficiency that triggered the finding. In summary, section 
llO(m) provides EPA with discretion as to three things: {l) the 
timing of the sanction or sanctions; (2) the selection of 
sanctions; and (3) the extent of the geographic scope for 
imposition. A fourth item, the finding that triggers EPA's 
discretion, may play a role in EPA's choices with respect to the 
three discretionary items, but is not an issue in and of itself 
in the action propo3ing section llO{m) sanctions. 6 

6 Under section llO(m), the findings that trigger EPA's 
discretionary sanctions authority are the four findings listed in 
section 179(a): (1) a finding of failure to submit a required 
submittal; (2) a finding that a submittal is incomplete; (3) a 
disapproval of a submittal; and (4) a finding of failure to 
implement an approved measure. EPA ordinarily must go through 
notice-and-comment rulemaking to disapprove or to find a failure 
to implement an approved plan item. The opportunity to comment 
on the correctness of EPA's disapproval action or finding of 
failure to implement will be in the rulemaking action taking such 
action. As to the first two findings, Congress evidenced an 
intent that EPA was not required to take rulemaking action on the 
findings themselves. Under the pre-amended Act, EPA established 
the procedure for determining completeness of a State submittal 
by a letter to the State. In adopting EPA's pre-enactment 
process into the amended Act, Congress evidenced its intent that 
rulemaking was unnecessary in two ways. First, Congress codified 
the process for determining completeness without expressly 
requiring rulemaking action and by explicitly limiting the time 
for completeness review; such action indicates Congress's tacit 
approval of EPA's established process. See United States v. Board 
of Comm'rs of Sheffield, Alabama, 435 U.S. 110, 134-35 (1978) 
("When a Congress that reenacts a statute voices its approval of 
an administrative or other interpretation thereof, Congress is 
treated as having adopted that interpretation, and this Court is 

27 



A proposal of sanctions under section llO(m) based on an 
anticipated state failure can provide the public with adequate 
notice of the subjects and issues involved. Certainly, no one 
would take issue if EPA proposed the imposition of sanctions at 
the same time that EPA proposed a disapproval of the State's 
submittal. In such a case, the proposed disapproval is a 
proposed finding; therefore, EPA's proposed imposition of 
sanctions would occur prior to the time the finding was made 
final. In such a circumstance, there would be no restriction on 
when EPA proposed the sanction, but EPA would be unable to take 
final action imposing the sanction prior to final action on the 
disapproval. 

The specific example that prompted GAO's inquiry gives even 
less grounds for concern, because the proposal to impose 
sanctions will be made after the proposed disapproval action. In 
that case, the State of California submitted as a SIP revision a 
commitment to adopt the required enhanced vehicle I/M program by 
November 15, 1993. Upon learning that the State was having 
difficulty enacting legislation for this program, EPA notified 
the State that it planned to impose sanctions under section 
llO(m) if the State failed to adopt legislative authority for an 
enhanced I/M program by the end of its 1993 legislative session. 
The basis for such sanctions would be EPA's disapproval of the 
State's commitment to adopt and submit authorizing legislation 

bound thereby."). Second, under section llO(k) (1), Congress 
provided EPA with a 60-day period in which to determine whether a 
submittal is complete. This time is inadequate to complete a 
notice-and-comment rulemaking process. See Republic Steel Corp. 
v. Costle, 621 F.2d 797, 803-04 (6th Cir. 1980); United States 
Steel Corp. v. U.S. Environmental Protection Agency, 605 F.2d 283 
(7th Cir. 1979), cert. denied, 444 U.S. 1035 (1980), reh'q 
denied, 445 U.S. 939 (both courts holding that the requirement to 
designate areas under the 1977 Clean Air Act within 180 days, did 
not provide sufficient time for rulemaking action). But see 
state of New Jersey v. U.S. Environmental Protection Agency, 626 
F.2d 1038, 1045-49 (O.C. Cir. 1980) (holding that under the 
designation provision of the 1977 Clean Air Act the Agency must 
follow rulemaking procedures). Moreover, before EPA can make a 
determination of whether a submittal is complete, EPA must first 
determine that it received a submittal from the State; therefore, 
a finding of failure to submit would also need to be made within 
that 60-day time frame and, for the reasons that apply to the 
completeness determination, rulernaking is not required. 
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and regulations for an enhanced I/M program by November 15, 1993, 
because the State would be unable to meet the commitment. EPA 
laid the groundwork for that action on June 28, 1993, when it 
proposed to disapprove the California committal SIP. 7 

Based on this anticipated failure, it is apparent that EPA 
can provide the public with all relevant information on which to 
comment in a proposal to impose sanctions under section llO(m) 
prior to the Agency's final disapproval of the state's I/M 
commitment. EPA can provide adequate notice and opportunity to 
comment on the Agency's proposal and reasoning with regard to the 
timing of the sanctions; the geographic scope of the sanctions; 
and the sanctions to be imposed. The public would be apprised 
that the anticipated basis for these sanctions is the State's 
failure to adopt legislative authority for the enhanced I/M 
program as provided in the commitment and that EPA would be 
disapproving the State's committal SIP on that basis. Therefore, 
in such a sanctions proposal, the public would be able to comment 
on the appropriateness of the timing, geographic scope and the 
type and number of sanctions in light of the anticipated failure. 
The public has already had an opportunity, during the period for 
public comment on EPA's proposal to disapprove the State's I/M 
commitment, to comment on whether the finding itself -- EPA's 
disapproval of the commitment -- is appropriate. Moreover, if 
any new facts or issues were to arise after EPA's proposal on 
either the disapproval or the section llO(m) sanctions, EPA might 
well need to supplement its proposals or otherwise change course 
in one or both actions to account for such new information. 
Finally, the disapproval itself must be made final before any 
imposition of sanctions could occur. ' 

c. Summary 

Nothing in the APA, the Clean Air Act, or EPA's internal 
procedures expressly precludes EPA from proposing the imposition 
of section llO(m) sanctions prior to making a final finding that 
would trigger the Agency's authority to impose those sanctions. 
Since EPA will be able to comply with the requirements of the 
APA, and neither the Clean Air Act nor internal procedures 
establish stricter requirements, EPA may follow this procedure. 

7 58 Fed. Reg. 34,553. In this action, EPA proposed to 
approve the California committal SIP (based on the assumption 
that the State would meet the commitment) and, in the 
alternative, proposed to disapprove the committal SIP if the 
State failed to adopt legislative authority or to meet other 
interim milestones such that it would be impossible for the State 
to meet its commitment. 
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2. Analysis of GAO's Arguments 

a. The Clean Air Act 

As an initial matter, GAO states that both sections 179(a) 
and llO(m) clearly contemplate a multi-step process for 
imposition of sanctions. GAO then proceeds to identify these 
steps as: (1) The State submits a SIP or SIP revisi~~; (2) EPA's 
evaluation of the State submittal; (3) EPA makes a finding under 
section 179(a); (4) EPA proposes the imposition of sanctions; and 
(5) EPA issues a final rule imposing the sanctions. GAO Opinion 
at 16-17. 

While GAO establishes one reasonable approach to making 
findings, proposing and then imposing sanctions, this process is 
not established anywhere within either section llO(m) or 179. In 
fact, these provisions do not address in any way the notice-and
comment rulemaking procedures. Sections llO(m) and 179(a) merely 
provide that at certain times when or after EPA has made a 
finding EPA must (section 179) or may (section llO(m)) "apply" 
sanctions. In other words, these provisions simply make clear 
that the finding must be made before authority to impose the 
sanctions is triggered. No reference is made to when EPA may 
propose the imposition of sanctions. If anything, as stated . 
previously, section llO(m)'s authorization for EPA to apply 
sanctions "at any time (or at any time after)" EPA has made a 
finding implies that, in at least some circumstances, the 
sanctions proposal could precede the final finding, since 
otherwise sanctions could never be imposed at the same time that 
EPA makes the finding. In any event, since the CAA establishes 
no express rulemaking procedure for imposing sanctions under 
section llO(m), EPA must follow the rulemaking procedures under 
the APA. 

b. The Administrative Procedure Act 

GAO contends that the only type of action EPA may take 
before proposing sanctions is an "informal and cautionary" 
action. GAO asserts that a proposed rulemaking does not fit 
within that context. GAO Opinion at 17. GAO does not establish 
any authority for this assertion. In the absence of any 
statutory prohibition of a proposal in anticipation of events 
supporting a final action, EPA's compliance with the APA 
rulemaking process is all that is required. See Vermont Yankee, 
435 U.S. at 542-45. 

GAO next contends that the notice EPA has indicated it will 
give would not satisfy the notice-and-comment procedures of the 
APA because it provides no notice at all. GAO Opinion at 11. It 
appears that GAO is asserting that since the failure on which a 
finding is based has not yet occurred, the public ~ill not be 
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provided with adequate notice or opportunity for comment. 
However, as elaborated above, the issues subject to notice and 
comment in the sanctions rulemaking will be evident and fully 
addressed in the proposal. The public will have sufficient 
opportunity to comment on all issues pertinent to the imposition 
of sanctions under section llO(m) in the proposed action. 

GAO asserts that proposing sanctions prior to the actual 
findinq would place the State in the position of having to defend 
a SIP it had not yet submitted. GAO Opinion at 17-18. As noted 
previously, EPA's proposed imposition of sanctions in no way 
affects the State's or the public's ability to comm~nt on the 
finding itself. If rulemaking action is required on the finding~ 
the State and the public will be provided ample opportunity in 
that rulemaking action to question EPA's proposed action. 
Therefore, the State and the public are not forced to raise those 
issues in the action proposing sanctions. Furthermore, there is 
no relevant issue here about def ending a SIP that California has 
not yet submitted or one that EPA has not yet found deficient. 
The substantive issue in EPA's final action disapproving the 
California committal SIP is whether the State failed to meet its 
commitment to enact and submit legislative authority and whether 
that deficiency made California unable to meet its commitment to 
submit I/M legislation and regulations by November 15, 1993. The 
issue in the sanctions rulemaking is whether and to what extent 
EPA should impose sanctions assuming that EPA issues a final 
disapproval of the California I/M commitment. Clearly, if 
California submitted an I/M SIP during these rulemakings and a 
finding on that submittal raises issues that require new notice 
and comment, EPA would need to provide such further notice and 
comment before EPA imposed sanctions under section llO(m). 

c. Summary 

GAO's arguments do not undermine EPA's view that the Clean 
Air Act and the Administrative Procedure Act do not bar proposal 
of section llO(m) sanctions prior to the time EPA makes a formal 
finding of failure under section 179(a) (1)-(4). Because EPA can 
propose adequate notice in its proposal to impose sanctions, such 
action will comply with the requirements of the APA. 

III. CONCLUSION 

Under the standard of review set forth by the Supreme court 
in Chevron and subsequent cases, an agency must interpret 
statutes in accordance with Congressional intent. Where that 
intent is clear on the face of the statute or, if necessary, by 
resort to analysis of the statutory scheme or the legislative 
history, the agency must act in accordance with that intent. In 
the case of sections llO(m) and 179(a) of the Act, the express 
language of the statute authorizes discretionary imposition of 
sanctions "at any time" and requires the imposition of sanctions 
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18-months after a finding of deficiency, if not sooner imposed. 
Only this reading of the sections gives effect to all the 
statutory language. Given the plain language of section llO(m) 
and the ease with which 179 can be read to be consistent with it, 
the language of the sections reflects a clear Congressional 
intent to provide EPA discretion in imposition of sanctions 
whereas GAO's interpretation conflicts with express statutory 
language. 

Assuming arguendo that Congress's intent is not clear and 
unambiguous, any challenge to an interpretation duly adopted by 
the Administrator must establish that such an interp~etation of 
the statute is unreasonable to the point of overcoming the 
deference due to the Agency under the Chevron standard. Nothing 
in the purposes or history of these sections indicates that the 
interpretation set out above, which follows the plain language of 
the statute, is unreasonable or impermissible. Indeed, that 
interpretation is consistent with the language of the statute, 
the scheme set up for sanctions in other analogous sections, and 
the limited legislative history. More importantly, EPA's 
interpretation is consistent with the goals of the Act to attain 
the national air ambient air quality standards in a timely 
manner, the overall intent of Congress in any provision of Title 
I of the Act. 

Furthermore, an agency must, at a minimum, follow the 
procedural requirements of the APA in taking any administrative 
action. However, other relevant statutes or the agency's own 
internal procedures may impose more burdensome requirements on 
the agency. See Vermont Yankee, 435 U.S. at 542-47; Oqlala Sioux 
Tribe of Indians, 603 F.2d at 713. Neither the Clean Air Act nor 
EPA's own internal procedures establish procedures more stringent 
than those established by the APA for imposing sanctions under 
section llO(m). The specific rulemaking procedures under section 
307(d) of the Act do not reference section llO(m) as a provision 
subject to those more structured procedural requirements. 
Moreover, section llO(m) itself does not establish any procedural 
requirements. EPA may comply with the terms of the APA by 
proposing the imposition of sanctions under section llO(m) prior 
to the time a final finding is made under section 179(a) because 
EPA may "apprise interested persons of the subjects and issues 
[EPA is] considering." American Transfer & Storage Co., 719 F.2d 
at 1303. More specifically, when proposing sanctions under 
section llO(m) prior to the time a final finding is made under 
179(a), EPA may adequately take comment on (1) the timing of the 
sanction or sanctions; (2) the selection of sanctions; and (3) 
the geographic scope for imposition of sanctions. 
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UNITED STATES ENVIRONMENTAL PROTECTION AG[NCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, Nonh Carolina 27711 

2 8 FEB 1986 

'1F:'10RANDUM 

SUBJECT: Responses to Four VOC 
0

Issues Raisert bv the Regional 
Off ices and Department of Justice 

' 
FROM: Gerald A. E~ison, 

Off ice of Air Standards 

TO: Air Manaqement Division Directors 
Regions I, III, V and IX 

Air and Waste Manaqement Division Director 
Region II 

Air, Pesticides, and Toxics Management Division 
Directors 

Reqion IV and VI 

~ir and Toxics Oivision Directors 
Regions VII, VIII and x 

In the attachments, I·am transmittinq responses to four 
VOC issues identified by the Regional Off ices and DOJ through 
the voe Compliance Workgroup. As you may know, absence of 
policy addressing these voe issues was being presented as an 
impediment to Regional and State efforts in returning voe 
violators to compliance. 

On June 27, 1985, the first draft of the attached responses, 
as well as draft responses to many other voe issues, were 
circulated for comment. On August 21 and 22, various Regional 
and Headquarters representatives met to discuss these first 
drafts. A second draft of each issue was circulated to the 
Regional Offices under two separate memoranda, dated October 25 
and December 12. The attached responses incorporate the 
various cOIPllents received. 



Under previous correspondence issued January 31, 1986 
from SSCD and January 17, 1986 from OEC~, four other responses 
have been transmitted to you. Therefore, eight issues have 
been addressed to date. ~any of the remaining proposed 
responses raise significant policy issues which need to be 
addressed. we are working to expedite these responses and to 
assure any· necessary coordination with the work of the .ozone 
Task Force. 

I appreciate the efforts of the Regions in commentinq on 
the various drafts of the attached four issues and hope that 
you find them helpful in resolving some of the issues concern
ing voe enforcement. 

Attachments 

cc: VOC Compliance Workgroup 
Regional Counsel, Regions I-X 



Issue 

What is the Agency's enforcement response for sources 
subJect to pending bubbles, specifically for bubbles in areas 
lacking an approved attainment demonstration? 

Response 

The June 28, 1984 guidance on •timely and appropriate• 
enforcement response for significant air violators addressed 
the situation of timely enforcement for sources subject to 
SIP revisions. The guidance states that EPA_will routinely 
issue NOVs, if not already issued, 120 days following the 
violation (or shortly after) if the violation is not resolved 
in accordance with the guidance. Follow up to the NOV is 
warranted unless EPA determines, in consultation with the 
State, that continued deferral to the State activity will 
produce timely compliance. 

Where the State activity is a SIP revision (bubbles are 
SIP revisions), the revision must, by day 120, at least have 
been scheduled for a State hearing and EPA staff-level review 

·shows it likely to be approved. Where the SIP revision is 
unlikely to be approved, EPA is obligated under the •timely 
and appropriate• guidance to issue a NOV on day 120 and 
follow up with its own enforcement action as appropriate. 

Sources subject to SIP revisions in areas that are 
classified as attainment are not subject to the •timely and 
appropriate• guidance unless a specific State-EPA agreement 
addresses such sources. However, such sources remain subject 
to enforcement by EPA. The criteria for deferral outlined in 
the •timely and appropriate• guidance may be useful for 
addressing such situations even though the timelines may not 
be applicable. 

Gerald A. Emison, Director 
Off ice of Air Quality Planning and Standards 

2 B FE'" 1c~-;, ... ..,o 
Date Signed 
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Issue: Are there any site-specific RACT limits 
being set? 

Response: Site-specific RACT determinations are required 
for > 100 T/yr stationary sources not covered by a CTG where 
(1) sources are located in urbanized areas that did not attain 
by 1982 and (2) for urbanized areas that have requested an 
extension until 1987. In addition, case-by-case RACT determi~a
tions are allowable where the CTG suggested limit has been 
found to be technologically or economically infeasible. These 
case-by-case RACT determinations must be approved by EPA as 
source-specific SIP revisions. 

tn°"d..,Q 
Site-specific RACT determinations have beenAfor a number 

of > 100 T/yr stationary source categoriPS not covered by 
CTG's. Examples of this are Region IV RACT determinations 
for aluminum foil plants, woodworking plants, etc. Region I 
reportedly is making RACT determinations for a large number of 
sources. For example. more than 30 site-specific non-CTG 
RACT determinations in the State of Massachusetts will be 
submitted as SIP revisions to EPA in the near future. Also. 
a number of case-by-case RACT determinations have been made 
for CTG site-specific sources in Massachusetts in the past. 

Case-by-case RACT determinations are allowable under EPA 
policy for both CTG and non-CTG source categories where 
appropriate. 

The VOC RACT Clearinghouse is available and should be 
used for ensuring Regional consistency in RACT determinations 
for similar site-specific source categories. 

~re:tor 
Office of Air Quality Planning and Standards 

2 B FEG 1Sc:.. 



Issue 

What baseline year should be used for determining voe 
percent emissions reductions as per State SIP regulations? 

Response 

0 There is no one particular year that can be considered 
to be the baseline year for compliance purposes for all source 
categories. The baseline year is generally considered to be 
the effective date of the emission control reg~lation for the 
source category. 

0 The SIP itself, however, should be checked to determine 
if it contains language affecting baseline year determinations. 
It is possible that in approving the SIP either EPA or the State 
commented on this issue, thus providing guidance to sources. 
If there is no contrary guidance in the SIP, the general rule 
stated above should take effect. 

0 The stated issue and response relate to individual source 
compliance rather than to_a SIP planning baseline or emissions 
trading issue. SIP baselines are defined in current policy and 
the issue of baselines relative to trading is covered in the 
various Agency policy documents on trading. _ 

0 The issue is only applicable to •percent reduction• 
types of regulations. A regulation based strictly on •voe 

·content• (e.g., lbs voe/gal coating or percent solvent regula
tions, etc.) or add-on control equipment percent requirements, 
would not require a baseline date as compliance would be based 
only on a comparison against the SIP emission limits. 

0 The •percent reduction• requirement applies to the emis
sion rate as expressed in terms of voe content, not to total voe 
emissions. That is, the percent reduction applies against the 
pre-control coatings/inks formulations, not to the emissions 
in mass per unit of time. This is consistent with the intent 
of the eTG's. The pre-control coatings/inks formulations used 
as the baseline in determining percent reductions must be repre
sentative of the coatings/inks in use at the time the regulation 
became effective. 

Gerald A. Emison, Director 
Office of Air Quality Planning 

and Standards 
2 ¢ r. 

Date Signed 



ISSUE 
Is an exemption for use of incinerators in non-ozone 

season appropriate? How can we justify suing sources for 
failure to utilize controls during non-ozone season in SIPs 
where there is no exemption? 

RESPONSE 

The origin of the policy on seasonal controls began when 
EPA issued guidance on July 28, 1976 which authorized proce- -
dures for the approval of SIP revisions allowing seasonal 
operation of certain gas-fired afterburners. Such revisions 
could be accomplished without a detailed, time-consuming 
analysis of air quality impact so long as the seasonal shutdown 
period was consistent with that delineated in a staff study 
(•oxidant Air Quality and Meteorology,• February 6, 1976) and if 
the existing air quality showed no past violations in the months 
during which the afterburners were shut down. 

On December 1, 1980, in a memorandum to the Regional Offices 
titled •Revised Seasonal Afterburner Policy• (attachment 1), EPA 
further stated that any plan revision which provided for after
burner shutdown in the period of November through March outside 
of southern California and the Gulf Coast should be proposed for 
approval. 

-
It is important to note that the policy applies to gas-fired 

afterburners installed·to control emissions of volatile organic 
compounds (VOCs) for the purpose of reducing ambient ozone con
centrations. It does not apply to flares (which do not use natural 
gas as an auxiliary fui'IT, voes vented to boilers, afterburners 
operated principally for odor control, or afterburners operated to 
control toxic or hazardous substances. It is also important to 
note that the policy on seasonal control of afterburners can only 
be implemented through the SIP process. The EPA does not have a 
general exemption regarding seasonal controls of voe gas-fired 
afterburners. 

A second category of sources to which seasonal controls can 
be applied through the SIP process are cutback asphalt facilities. 
In some SIPs, control of these facilities is required only during 
the summer months. 

In 1984, EPA, through the Off ice of Air and Radiation con
sidered whether to expand the categories of sources to which such 
seasonal policies could apply. c•seasonal Volatile Organic 
Compound (VOC) Control and Phillips Petroleum,• dated September 
21, 1984 (attachment 2)) The decision was made not to expan~ 
the scope of the policy primarily because: 

- Only a relatively small additional cost savings could 
be expected from any expansion of the policy. 



Expos.ure to toxic emissions might increase. 

- Pursuing such an initiative could disrupt voe control 
efforts at a time of uncertain implementation. 

- Scarce resources might have to be diverted from current 
programs to prepare the necessary administrative actions. 

- The control flexibility in the program already available 
might be jeopardized since Section 302(K) of the Clean 
Air Act, passed subsequent to EPA's seasonal afterburner 
policy, requires controls on a wcontinuous basis.w 

It was for the above reasons that the recommendation was made 
to implement the existing policy as presently written. 

Thus, the policy concerning seasonal control of afterburners 
can be implemented only if a State submits, and EPA approves, a SIP 
provision providing for seasonal operation. In the absence of such 
a provision, sources are obligated under State and federal law to 
continuously operate·afterburners as necessary to meet applicable 
emission limits. EPA expects sources to meet their legal obliga
tions, and is directed by Sections 113 and 120 of the Clean Air Act 
to take corrective enforcement action if a source fails to do so. 
The justification for enforcing SIP requirements providing for t~e 
continuous operation of afterburners rests with this directive in 
the Clean Air Act. SIP standards are initially developed by the 
States and can be more stringent than required by the Clean Air Act 
and EPA policy. Once federally effective, the SIP requirements are 
to be met by sources and enforced by the States and EPA. 

~-
Gerald A. Emison, Director 
Off ice of Air Quality Planning 

and Standards 

2 8 FE:D 1986 

Date Signed 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planninq and Standards 
Research Triangle Park, North Carolina 27711 

DATI: OE~ 0 i 1980 

su&11cT· Revised Season a 1 

FAOM 

ro: Director, Air and Hazardous Materials Division 
Regions I·X 

On July 28, 1976, the Agency issued its policy on the "Seasonal 
Operation of Natural Gas-Fired Afterburners. 11 This policy authorized 
the approval of SIP revisions without a detailed, time-consuming analysis 
of air quality impact if the seasonal shutdown period was consistent 
with that delineated in a staff study (11 0xidant Air Quality and 
Meteorology," February 6, 1976) and ff existing air quality showed no 
past violations in the months during which the afterburners were shut 
down. Because of the nation's continuing need to conserve energy 
resources and because •f the revision to the national llllbient air 
quality standard for ozone, we have reconsidered a portion of this 
policy. 

An analysis of available ambient air quality data concluded that 
exceedances of the revised national ambient air quality standard for 
ozone do not occur in the November through March period, except for 
areas of southern talifornia and the Gulf Coast. As a result of thh 
analysis, it is appropriate at this time to modify the "seasonal after
burner policy" to state that any plan revisions which provide for after
burner shutdown in the period of November through March outside of 
southe1"'1 California and the Gulf Coast should be proposed for approval. 
All other portions of the original policy remain unchanged, namely: 

l"• ,_ l:U0·6 f•••· ,-76' 

(1) The policy applies to gas-fired afterburners installed to 
control emissions of volatile organic compounds (VOCs} for 
the purpose of reducing ambient ozone concentrations. It 
does not apply to flares (which do not use natural gas as an 
auxiliary fuel). voes vented to boilers, afterburners operated 
prfncipally for odor control, or afterburners operated to 
control toxic or hazardous substances; and 



(2) A p0licy to seasonally control afterburners c1n only be 
1inple11ented through the SIP process. The attached staff 
report, supported by air quality data, should be adequate 
technical support for approving a SIP revision allowing for 
se1son1l shutdown of afterburners in a given location. 

It is reca111nended that you notify the State agencies in your 
Region that EPA supports a policy which pennits sources to shut off 
afterburners during the months of November through March except for 
areas of southelTI California and the Gulf Coast. Should you have any 
questions 1n this ,regard, please contact Mr. Richard G. Rhoads, Director, 
Control ProgrllllS Development Division, Office of Air-Quality P1ann1ng 
and Standards at FTS 6zg:s2s1. 

Attachment 

cc: Chief, Air Pr"OgrlllS Branch, Regions I-X 
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StJBJEC'l': Seaaonal Volatile Or9anic Compound (VOC::) Control 
.,. • ...--~l-M'R!' R•trnJ.ewia 

dOSenn A. uannon , 
FROM: ~seph A. cannon, bsistant Administrator 

for Air anl! Radiation (ANR-443 > 

TO: 111.lton Jlusaell, Assistant Ad.111.nistrator 
for Policy, Planninq, and Evaluation (PM-219) 

'1'h1• is with re9ard to your ilemorandwia of JWl• 15, 1984, d1scu••inCJ 
seasonal voe control and the Phillips Petrolewa Federal Re91ster notice. 
Your memorandwa 8UCJCJ••ts that expanding seasonal voe control beyond the 
ex1st1nq afterburner policy offers aiqnifieant proml•e a• a control 
eost-savin99 initiative. You also expresaed concern that the Office of 
Ur and Radiation (OAR) was attemptinq to revoke the •xi•tinq aeasonal 
afterburner exemption in the Phillips Petroleua packaqe. I would like to 
address theae two 1asuea separately. 

S~SONIU. COW'l'ROL 

We C&D understand your perspective reqard1n9 expanded •eaaonal voe 
control a1nce intuitively it i• quite appeal1n9 to not control pollutants 
if they clearly are not causing an air pollution problea. However, auch 
a aeellinqly daple approach ha• a number of potent1al pitfall• vh1ch need 
to be considered prior to pursU1n9 auch an in1 tiative. '!'he Office of Air 
QUal1ty Planning an4 Standard•' (OAQPS') review of your recomaendations 
has reached the folloWinCJ concluaiona: 

Substantial control flexibility already exista under the current 
policy 1n the area of CJreatest -payoff; hence, only relatively 
a111all additional coat aannqs can be expected from an •x'Pl&nsion. 

Exposure u, toxic elliasions may increase. 

1'1e basis for no further control in several 11st1nq dee1s1ons under 
Sect1on 112 may be undermined. 

rY~:suin9 auch an 1n1t1~~ve at this t.111111! may disrupt voe control 
efforts at a time of un::er-;un trans1t1on to imple1111:ntation. 



Resources in State, local, Re91onal, and Headquarters Offices may 
need to be diverted away frora current proqrau to prepare the 
neces•ary administrative ac~ons. 

- 'ft\e •ubatantial control flexibility already aYailable under the 
current policy uy be jeopardized. 

our ba•i• for these conclusiona is diseu.s•ed below. 

Wo Major Payoff can Be !xpected 

'ft\e voe ellisa1ons can be reduced throu9h incineration, other add-on 
controls, or low-solvent technolOCJY. While a fev 1ndiv1du.al aources may still 
real.1.ze siqnificant aavin9s through an expanded •ea1onal voe control policy, 
the bulk of the HVi.ngs available has been addresaed through the exi.st1n9 
•easonal afterburner exemption. ~e consultant atudy prepared by yaur 
staff confirm• our ini ti.al concluaion• re9ardin9 the Uai ted potential 
for coat savings from expandin9 this policy. 'ftle following is taken from 
that analysis: 

'!Ven~y-three (23) RACT aource eatec)orie• were 
examined to determine whether any of them could be 
major beneficiaries from an extended ••aaonal control 
policy. 'l'hia examinati.on indicate• that •08~ aourcea 
Vi.thin these cate9or1es are unlikely to have major 
•avin9s directly attr:..b~table to di•continuance of 
ex1st1n9 voe control measures under such a policy 
extension due to the folloWinq rusoM: 

They employ cont. :il aeasurea which are inteqral 
to the process equip1ent (e.9., aubller9ed fill 
pipes, floatinq roofs, etc.) and which cannot be 
disabled. 

RACT consists of sv1 tches to inherently lov 
poll~tinq procesa~s (e.g., aubstitution of 
aolvent-ba•ed to low- or no-.olvent coatin99). 
SUch aourcea are unlikely to •Witch back becauaei 
(a) there ia little financial incentive to do 
eo, Cb) the quall.ty of product usinCJ low or 
no aolvent coatinqe 1• acceptable, and (c) there 
"111 be coau associated "1th a ch&nqeover. 

Several source• haft no add-on or.other cont.rel• 
and, therefoTe, are una!)le to benefit froa an 
exten4ed SCP because they currently use bubble• 
as an effective method of complying with RAC'l'. 
'nu.s attests to the aucces• of the bubble policy. 

Many sources that can benefit from a seasonal 
control policy already do ao since they are 
equippe~ with natural qas fired incinerators. 
nese are exel'lp~ from 1o11~-;ert1111e oper.iu.ou under 



the current SCP. Hovever, it ahould be no~e~ 
that not.all incinerator• are able to use the 
current exemption froa natual qas fired incinerators 
becauae: (a) aoae incinerator• bave dual fuel 
capability and aay,therefore, be ineligible for 
uempt1on in cert&in juriadietioM, (b) ao11e 
•ources seem to be unaware of the eJ[empt:i on, ( c) 
other aource• have inteqrated their incinerator 
into the general process and/or Winter apace 
heatinq system ao that the recovered heat from 
the incinerator ia nov indiaperwible, and (d) as 
is their prer09ati.ve under Section 116 of the 
Clean Air Act, several St.ate and local agencies 
do not provide exemptl.OM for na~ral gas fired 
afterburner• on a routine baaia. 

For many aourcea, aavin9a due to recovery of 
voes are auft1c1ently h1qh ao that they have 
no incentive to d1a&ble control•. 

Major beneficiaries from any ahutdovn of controls .... 
reaulti.ng from an extended aeasonal control policy 
will be thoae aourcu that uae (or will uae) end-of
pipe control device• for RACT and can neither use, 
sale nor burn recovered (i.e., collected) voca. 
Based on this observation, the categories most likely 
to benefit are: qraphic arts (especially flexoqraphy) 
and paper coatinq. 

With regard to flexoqraphic and paper coaters, only those who install 
incinerator• without heat recovery could realiatically expect to benefit 
from the policy (very few have), and they b&ve already been addressed 
through the existing policy. 

Tone Elli.uions May Increase 

'ftl• moat n•ibl• adftn• iapa~ to the plbllc "111 be ~· potential 
increase in toxic -1.aaiona. 'ftle Aqency bu aaintained that liqnif1c:ant 
reductions in toxic em.aaiou "111 aecrue through voe control for ozone. 
'I'he majority of the chemical• being stucUed for toxicity as air pollutants 
are voe. Table I illustrate• that 29 of the 37 •ubatances iinder assess
ment exist u voe. F\lrther, in some caaes, it is not the primary consut-.i
ent of the 'IOC but siaply one of many constituents. For: example, gasoline 
vapor i• a •jor aourc• of benzene. Alao, coating• are fonrula":ed "'1th 
solven.ts c:ompomed of many compounds which can and are chan9ed. Renee it 
is not a simple task to dete~ne whether a particular •ourc:e has an 
adverse toxics impact or whether in the future it Will continue t.o have 
an adverse impact. Given this complexi.ty, toxic emissions aay likely 
be em. tud from sources in increased quand. ties if the policy ~s expanded 
1ndiscnruna~ely. Even if this were not true, the perception of its 
poss1bl~~Y would require ~r~c~er reporting ~equirements and/or technical 
support before the Agency c~.!d respons1oly take such a general ~~cp. 



Basis for S-.et1on 112 Deeistons Will be Underwdned 

Oeeisionr reqard1n9 controllinq or not controll1nq to>tie chemicals under 
Section 112 often hinge on the incremental enVironmental impact of additional 
control require .. nta. "ft\e baseline coft91der• the existinq SIP and whether 
there 11 a SIP requireaent to proVide 1o.e control. Expansion of •ea1onal 
afterburner• "111 under111ne th1• ba•1•. b an ezaaple, bulk tenainab are a 
•iqn1f1eant source of 9aeol1ne vapor and 'benzene elliasions. Lifetime risk of 
cancer due to hiqh exposure to gasoline in the Vicinity of uncontrolled terc.inals 
has a plausible upper bound of 1.2 X 10-l. 1'his 1• the hiqheat-ri•k source 
cate9ory in the gasoline marketing cha.in for benzene ana qasol1ne vapo;s. 
While the Agency has yet to decide to control bulk terminals for benzene, the 
existence of SIP requirements obviously 111t1gatea the risk. -nus analysis 
using the SIP baseline would be •uspect if the Agency announced expansion of· 
the •eaaonal voe policy allovinq exemption periods for voe. 'ftU• •aae problem 
Will reoccur in a number of Uatinq deci•iona pr .. ently being made. 

D1arupt1on of PrHent VOC Control Uforta 

'ftle leas quantifiable but potentially greater adverse iapact 11 the addi ti.on.al 
d1srupt1on su.:h a policy uy cause St&te a9enci••· Sta~e• presen~ly feel 
overwhelmed by the demands the voe proqram has placed on them. To add an 
ad~i~onal requirement to an already complex requlatory pTogram may adversely 
affeet SIP appTovals and compliancw. 

Purther, aoat of these re«;Ulationa are to be implemented soon. Pinal 
compl1anee dates have either passed or Will pass in 1985. To proVide eourees 
w1 ':.h a potential nev vehicle to arque that compliance requirensents •hould be 
deferred·aay under1Dine the present Aqency 1nit1at1ves to aove away from planrunq 
and into 1111plementat1on. !bis initiative runs the risk of beinq the straw that 
breaks the proverbial camel'• back. 

01ver1ion of Resoure .. 

'ftle administrative burden of pTeparinq an expanded season.al voe policy is 
not inconsequential. Ruleaakin9 which could be as extensive as that vh1ch is 
preaently underway for the ea1a•ion trading policy Will be nee .. sary to for11ally 
promulgate th• policy. Pollow1n9 i••uance of the poliey, State• "111 have to 
undergo 1nd1 Vi dual raleaald.nf act.191 ty to proV1d• for aea•onal controls in 
their plans. Su.bsequently, 1nd1V1dual Federal ruleaaJd.n9 "111 be required to 
ineorpora~e the State rules into the Federal SIP. 'ftlerefore, even preswninq no 
lit19at1on, a aiqrU.fican~ fraction of vhat we, the States and local aqencies 
are pre•ently expending 1n the SIP plannin; exercises may have to be expanded 
on adopt.in; and 1.mpleaentin; th1• initiative. !his can only be accomplished by 
di vertinq actl~ty ~way froa areas where en'lironmental improvement is be1n9 
aeeomplished (e.9., inapectiona, compliance aetJ.Vity, Group III C'l'G adoption). 
cnce the policy ia 1saued, proeess1n9 SIP revisions 1• a nond1scret1onary duty. 
s19nif1cant allocations of resource• Will be necessary to address vhat is a 
maJOr administrative ta•k• 
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While the adaini•tratin burden 1• not inaurmountable, 1 t is real 
and could adver•ely affect coapliance. It vill take an 1nvestm'!nt on the 
part of State• and EPA to eurmount these adnlinistratl.ve demands. The 
available re•oureea are limited. C:t.ven the lack of identihed benefits, 
1 t does not aeea to be worth the effort. 

Jeopardizinq the Present Policy 

-
Proposinq an upamion of the •••onal voe policy for notice and 

comment ia not Vi thout risk. A• 1 t now etanda the present policy provides 
si.qnific:ant flex1b111 ty to thoae who aost can uae 1 t-uaera of 9as-fired 
afterburners. R.eopeninq the policy introduce• the risk of a challen9e to 
the entire policy. 1'he preaent exemption for f&••fired afterburners vas 
adop~d as a narrov exercise of adaini•trative diacretl.on. The primary 
basis for approval was the natural gas •upply ahortage which existed in 
the llid-1970'•· 'fhe ener;y a•ailability aituation haa changed significantly 
since that ti••· Renee, thia baai• •Y no lonqer be available if this 
policy were reopened. Moreover, effort.a were ude in the initial policy 
to distinquish this from 1ntermJ. ttent control •y•tems pre'l1.ously used by 
aulfur dioJ:ide aources. Since this policy vas 1n1t1ally issued, the 
Clean Air Act Amendments of 1977 added Sect1orw 123 and 302(k) to expressly 
requi.re continuous controls. Vhi~e neither development necessarily 
invalidates the preaent policy, both res\ll t in additional co11plen ties. 
As your staff noted, there are tho.• vho would like to see the present _ 
po:.icy re1scinded. By openin9 the i••uu, you uy provide them a vehicle 
to accomplish the very opposite CJO.l you •eek. 

For these reasonm, I reeoamend we continue to impleme:it the existing 
policy on seasonal control u it 11 presently written. For all 1u 
warts, the pre•ent policy work•. It pron4•• aiqnificant flexibility for 
t."lose vho can most u•• it, hu been accepted, and can continue to be 
Jmpleme~ted without significant additional rulemaking or resource burdens. 
"nle most prudent course of action appears to be to leave the policy alone. 

PHILLIPS PETROLEUM 

'ftle Office of Air aac! .. diation (OAR) h&d no 1ntent1.on of revoking 
the existing •••onal aftertniraer pal1cy in tile notice. 'fhe oriqinal 
wording of thi• Federal lleqiater noti.ce explained in •ome det.ul vhy the 
seasonal afterburner policy d1d not apply in this instance, and did not 
place the policy into its 1t.a~tory context, •ven though the original 
vord1nq pronded an adequate basi• for di•approY1n9 th.i.s particular 
application. Given the Office of Manaqe .. nt and 8'ld9et'• (OMB's) t.endency 
to ask for a •tatutory basia for EPA disapproYala vhen a policy is cited, 
I think it 1• prudent to modify the disapproval language to reflect the 
statl.lte rather than explain vhy the afterburner policy does not apply in 
hopes of avo1d1n9 extensive interplay vi.th OMB on this packaqe. 

I do not believe it has any precedenti.al value for any future 
exe111ptlons .:.he Agency "1qht ... "1.sh to pursue since ve vould have to take 
not:.:e and co111J11ent on any policy change to expand the llSe of ~~asonal 
controls. tt 1s not clear wha~ you mean by narro~n9 our basis for 
disapproval since there 1s no pol1c:y to ever approve sue~ an ac-::..on. 



Further, 91ven the bensene/9aaoline vapor toxicity iaaue discussed above, 
usin9 thi• action •• a "hicle to announce consideration of expanding the 
seasonal voe policy aeems ill advised. Based on the discussion above, I 
have concurred on the d1aapproval packaqe and have forwarded it to OMB. 

Attachaent 

cc: Indur Goklany, 1UtS 
M1chael Lev1n, 1UtS 
William Pederaen, OGC 
~ Reich, OAQPS 

Gerald laiaon, <:aQPS 
Darryl Tyler, CAQPS 
Barbara Bankof~, e».R 
Paul Stolpman, OAR 



Table 1 

37 Potentially 'fox1c SW:>stances Under EPA Assessment 

A. SUbstance• that ex:iat in the ambient air primarily aa particles (8) 

BerylliWD 
Cadmi.Ull 
Coke oven emissions 
Dioxin (2, 3, 7, 8-TC o>• 

Maleic Anhydride• 
Man9anese · 
Nickel 
Polychlorinated Biphenyls• 

B. Substances that exist in • ..! a:IU>ient air primarily •• volatile 
orqa111c compound• (29) 

Acetaldeh7de 
Acrolein 
Acrylonitrile 
Allyl Chlonde 
Benzyl .Chlon.de 
Carbon Tetrachloride 
Olloroen.zene 
Ollorof ona 
Chloroprene 
Cresol 
p-Ihchlorobenzene 
Dimethyl Hitroaami.ne 
Epic:hlorohydrin 
Ethylene Dichloride 
Ethylene OX1d• 

Pormaldehyde 
Hexac:hloroeyc:lopentadiene 
Methyl Chloroform 
Methylene Chloride 
N1 trobenzene 
Nitroaomorpholine 
Perchloroethylene 
Phenol 
Phoaqene 
Propylene Oxide 
Toulene 
Trichloroethylene 
Vl.nylidene Chloride 
Xylene 

• Al thouqh these orqanic compounds ean exist in the ambient air as either 
particles or 9asu, these substances V1.ll be considered particles for 
the purpo••• of thi• analysis. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

MEMORANDUM 
APR 2 2 1986 

SU!JECT: Guidance: Enforcement Applications of Continuous 
Emission Monitoring System Data 

FROM: 

TO: 

Edward E. Reich, Director ve /. ~ 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 

Michael S. Alushin ,,d. ~ ~ 
Associate Enforcement Counsel 
Air Enforcement Division 

Addressees 

I. Purpose and Application 

The purpose of this guidance is to increase the use of 
continuous emission monitoring system ("CEMS") data in the 
Agency's compliance and enforcement program.l/ EPA intends 
in this way to strengthen its efforts to ensure that sources 
comply with applicable law on a continuous basis and to 
enforce against those that do not. 

This document addresses the following three enforcement 
applications for CEMS data: 

l) the governing regulation specifies CEMS as the 
official compliance test method cncompliance 
Methodn), ~, the Reference Method for the 
Standards of Performance for New Stationary 
Sources ,C NSPS) ; · 

2) the governing regulation specifies some method 
other than CEMS as the Compliance Method; and 

1/ ncEMS" as used in this guidance principally means instrumental 
or manual continuous emission monitoring systems. Furthermore, 
as with any other data, "CEMS" as used in this guidance assunes 
that EPA confirms that the specific data, normally available 
from the source, are reasonably accurate and precise. This 
information includes data such as those acquired during 
Performance Tests, Performance Specification Tests, and periodic 
calibrations of the CEMS. For additional information see~/. 
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3) the governing regulation concerns proper 
operation and maintenance, recordkeeping, 
and other requirements where no test method 
would be specified. 

This guidance applies to any Federally-enforceable 
re~ulation or other requirement governing emissions, operations 
and maintenance ("O&M"), and monitoring and reporting pro
cedures for stationary sources of air pollution. It should be 
read together with the attached document entitled "Guidance 
Concerning EPA's Use of Continuous Emission Monitoring Data" 
(August 12, 1982) •. ~/ 

II. Conclusion 

EPA can put CEMS data to a variety of important enforcement 
uses, irrespective of whether the legal requirement being 
enforced specifies CEMS as the Compliance Method. For example, 
EPA can rely on CEMS data alone to issue Findings of Violation 
("FOVs") and Notices of Violation ("NOVs"). 

However, the legal requirement must specify CEMS as the 
Compliance Method in order for EPA to rely on CEMS data alone 
to refer a case to the Department of Justice ("DOJ"), to 
prove a violation of an emission limitation in Federal district 
court, or to issue a Notice of Noncompliance ("NON") under 
§120. The same is true if EPA is to rely on CEMS data alone 
to issue an administ~ative order respecting emissions violations 
under §113(a). 

On technical grounds, CEMS data typically are at least 
comparable to Compliance Method and inspection data derived 
from equally well-executed and quality-assured monitoring. 
CEMS data certainly are more representative of actual co~tin~o~s 
emissions than are some traditional sources of compliance 
data, such as emission factors and engineering calculations. 

III. Discussion 

A. Where the Governing Regulation Specifies C~MS as the 
Compliance Method 

CEMS is the Compliance Method in NSPS Subparts Oa (cov~ring 
new electric steam generators), P, 0 and R (covering new non
ferrous smelters), and in certain SIP provisions, Federally-

2/ The 1982 guidance clarifies, among other things, the cir
cumstances under which CEMS constitutes the applicable Compliance 
Method and the role played by CEMS under State Imple~entation 
Plans ("SIPs") which do not identify any Compliance Method. 
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enforceable compliance orders and permits. For sources covered 
by these provisions, EPA can rely on CEMS data alone to take 
all of the following enforcement actions: 

1. Devise a priority list for inspections and 
other inv~stigative activities; 

2. Issue NOVs to SIP sources, or FOVs to non-SIP 
sources;l/ 

3. Document that a violation has continued 30 days 
beyond the date of the NOV in SIP cases; 

4. Quantify the severity of violations for penalty 
calculation purposes, in negotiation or litigation: 

s. Issue an administrative order under §113(a); 

6. Issue a §120 NON; 

7. Formally refer a case to the DOJ for filing as 
a civil or criminal action; and 

. 
8. Prove a violation in civil or criminal litigation 

in Federal district court. 

B. Where the Governing Regulation Specifies Some 
Method Other Than CEMS as the Compliance Method 

Here, CEMS data still can be very useful in initiating 
and supporting cases alleging emission violations. The 
Agency can rely on CEMS data alone to take any of the first 
four enforcement actions listed at Section III(A) above. 

For example, EPA can use CEMS data standing alone as the 
basis for issuing an NOV or FOV for violation of an emission 
limitation.4/ Proof of the existance of a violation of an 
emission limit for purposes of a compliance order or litigation 
virtually always must be based on Compliance Method data. 
However, issuance of an NOV or FOV requires a less.rigorous 
evidentiary showing. 

3/ While some Regional Office"s do issue FOVs, it should be 
noted that EPA has no legal obligation to do so. 

4/ The Clean Air Act expressly permits the Administrator to 
Issue an NOV "on the basis of any information available to 
him ••• that any person is in violation of any requirement of 
an applicable implementation plan". 42 use §7413(a)(l). 
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If after issuance, the source fails to come into compliancP. 
with the emission regulation, EPA normally must acquire Com
pliance Method evidence before it takes any of the last four 
enforcement actions listed at Section III(A) above.5/ However, 
a second NOV is not necessary under these circumstances, 
assuming that there is evidence that a sufficient relationship 
eX1sts between the CEMs·data and the Compliance ~ethod data. -

In addition, CEMS data also can be used in support of 
emission violation cases to quantify emission levels and to 
document that a violation continued 30 days beyond the NOV 
issuance date. While EPA is frequently prepared to argue 
that any particular day should be considered a day of violation 
in the absence of emission data per se, CEMS data should 
serve to strengthen the government's case. 

We believe that courts will generally accept non-Compliance 
Method CEMS data as an indicator of the magnitude and duration 
of emission violations because they represent emissions 
comparably to Compliance Method data.&f 

5/ However, in most circumstances a Regional Off ice may rely 
on non-Compliance Method CEMS data alone to support a referral 
where it constitutes a pre-negotiated settlement agreement, 
referred for the single purpose of lodging with the court. 
The exception would be in situations where adverse public 
comments on the decree may be expected, and that could lead 
the government not to request the court to enter the decree. 
In such exceptional circumstances, the referral must be based 
upon Compliance Method data. 

6/ We assume that CEMS and Compliance Method data will be 
reliable and comparable to each other. This assumption is 
based principally upon three facts. First, the Agency require5 
sources to acquire and report reliable data (whether CEMS or 
Compliance Method). With respect to CEMS, this is accomplished 
by requiring sources to: (a) purchase, install and operate 
the CEMS in accordance with specific location criteria and 
performance standards; (b) demonstrate achievement of the 
Performance Specifications by comparing the CEMS and the Com
pliance Method results; (c) implement (at lea5t daily) 
calibrations and O&M procedures; and (d) operate the CEMS 
during all Perfor~ance Tests. (If doubts remain, EPA can 
require additional comparative tests using §114.) 

Second, the Agency has acquired data from num~rous sources. 
Such data document the fact that sources are able to, and 
generally do report reliable and comparable data to agencies. 
Such documentation includes data acquired: (a) during the 
(footnote ~/ continued on pag~ 5) 
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Finally, of course, CEMS data provide an altogether appro
priate basis upon which to issue a §114 request for Compliance 
Method data. 

C. Where No Compliance Method Is Specified by the 
Governing Regulation 

-This Section applies exclusively to requirements which 
govern violations of other than emission regulations. Here, 
the Agency may rely upon CEMS data alone to enforce directly 
various O&M, monitoring, recordkeeping and reporting requirements 
set out in NSPS regulations, SIPs, and Federally-enforceable 
orders and permits. 

For example, Section 60.ll(d) of the NSPS regulations 
establishes a general "good practices" O&M requirement. This 
requirement identifies no specific compliance method. Rather, 
it states that the "determination of whether acceptable ••• 
procedures are being used will be based on information ••• 
which may include, but is not limited to, monitoring results, 
opacity observations, review of operating and maintenance 
procedures, and inspection of the source." (Emphasis added.) 
Similar language is contained in many SIPs. CEMS data alone 
are sufficient to prove violations of such O&M requirements. 

IV. Recommendations 

CEMS provides a very useful and versatile source of 
enforcement data. EPA can use such data to take many traditional 
enforcement actions, often even when CEMS is not specified as 
the Compliance Method. Therefore, we encourage Regional Off ices 
to use CEMS data consistent with the aforementioned paragraphs. 

In addition, we encourage Regional Offices to: 

A. Make CEMS data acquisition and evaluation a 
standard operating procedure: 

(continuation of footnote 6/) , 
development of the CEMS Performance Specifications and 
(Proposed) Appendix F of Part 60 (Quality Assurance Require
ments for S02 CEMS): (b) by receipt of hundreds of Performance 
Specification Test Results: and (c) while perfo~.ing quality 
assurance and compliance audits of CEMS. (See, .!!..9..:..1 EPA 
publications entitled "Summary of Opacity and Gas CEMS Audit 
Programs" (EPA-340/1-84-016, September 1984); and "A Compilation 
of S02 and NOK Continuous Emission Monitor Reliability Information" 
(EPA-340/1-83-012, January 1983).) 

Third, all certifications of visible emission observers 
are based upon quantitative comparisons between observers and 
"smoke schools'" opacity CEMS. · 
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B. Cite CEMS data as supplementary evidence of violations 
in each NOV or §113(a) administrative order issued 
whenever the CEMS data substantiate the primary 
evidence: and 

c. Incorporate CEMS into ongoing enforcement actions 
(~, {l) consider requiring chronic violators to_ 
install and use CEMS: (2) cite CEMS procedural 
violations whenever they exist: and (3) cite the 
source for failure to properly operate and maintain 
its facility, based upon CEMS data). 

Attachment 

Addressees 

Regional Counsels 
Region I - X 

Air Management Division Directors 
Region I, III, V and IX 

Air and Waste Management Division Director 
Region II 

Air, Pesticides, and Toxics Management Division Directors 
Region IV and VI 

Air and Toxics Division Directors 
Region VII, VIII and x 

Air Branch Chiefs 
Region I - X 

Air Compliance Branch Chiefs 
Region II, III, IV, V, VI and IX 

CEMS Enforcement Workgroup 
Jerry Emison, OAOPS 
Jack Farmer, ESED 
George Walsh, ESED 
Roger Shigehara, ESED 
Darryl Tyler, CPDD 
Rodney Midgett, EMSL/RTP 
Darryl von Lehmd?.n, EMSL/RTP 
Earl Salo, OGC 
Joseph Lees, OOJ 
Reed Neuman, DOJ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 204IO 

u -719B8 

~EMORANDUM 

SUBJECT: Policy on the Availability of Low-Solvent Technology 
Schedules in Clean Air Act Enforcement Actions 

FROM: 

TO: ~egional Administrators 
Reqions I-X 

Your staffs have requested resolution of the issue of when 
low-solvent technology (LST) schedules can be considered as an 
available method of comoliance in cases brought to abate emis
sions of volatile organic compounds (VOC). They also asked for 
guidance on what oeriod of time should be given in a comoliance 
schedule. In response, we have determined the following Agency 
policy. 

Background 

In earlier quidance addressinq options for voe control, EPA 
encouraged t~e low solvent (reformulation) approach. Though 
compliance dates in the SIPS were generally Oecember 31, 1982, 
EP~ recognized when the earlier guidance was issued that it 
could take lonqer than December 31, 1982 for sources to develoo 
and implement complying coatings. Through surveillance and 
enforcement activities by the States and EPA in r~cent years, 
it became evident that many sources had not made serious efforts 
to find complyinq coatinqs or, in some instances, efforts 
directed toward complying coatings failed to yield desirable 
results. Often, sources were not viqorously pursuinq the 
alternative of installing add-on controls. As a result we now 
fac~ eKtended non-compliance, increased voe enforcement activity, 
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and a need to issue specific guidance on what is an acceptable 
schedule for voe violators where pursuit of. LST is being con
sidered. It must be emphasized that more than five years have 
passed since the voe regulations were first adopted by the 
States. With the ozone attainment dates already past in many 
areas and less than two years away in extension areas, it is 
critically important to assure compliance in an expeditious 
manner. 

Policy 

LST schedules may be used in EPA enforcement actions as 
long as the following five conditions are met: 

1. The schedule must be expeditious. It can provide no 
more than three-months from the date of filing of the 
complaint (or equivalent State action in cases where 
the State is pursuing the enforcement action) for a 
source to demonstrate compliance'using complying 
coatings. 

2. Add-on controls must be oart of the schedule with a 
commitment to implementation should the LST program 
fail. The add-on control progra~ can extend up to an 
additional twelve months. It must begin at the end-of 
the three-month (or shorter) LST schedule and have 
increments of progress encompassing: commencing enqineer
inq studies, orderinq control equipment, commencinq 
installation of control equipment, completing installa
tion, and demonstratinq compliance. 

3. Final compliance cannot extend beyond December 1987. 

4. Stipulated penalties must be part of the schedule for 
failure to meet incremental dates of the add-on control 
program. 

5. Civil penalties must be obtained. (This requirement is 
established by previous policies such as the September 20, 
1982 Post-1982 Enforcement Policy and the June 28, 1984 
•timely and appropriate• guidance for the air program. 
These policies are located at Sections V.R. and I.I. 
respectively in the Clean Air Act Policy Compendium.) 
Penalties assessed by EPA must be consistent with the 
September 12, 1984 CAA Stationary ~ource Civil Penalty 
Policy, as amended, and penalties assessed by States 
must be consistent with the June 26, 1984 guidance by 
the neputy Administrator entitled "Implementinq the 
State/Federal PartnershiD in Enforcement: State/Federal 
Enforcement Agreements.• These policies are located at 
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Sections V.Y. of the Clean ~ir Act Policy Compendium 
and Tab c~-41 of the General Enforcement Policy Compen
dium, resoectively. 

Schedules resolvinq State enforcement actions will be 
evaluated in light of this policy to determine the appropriate
ne~s of EPA deferring to the State resolution. A State enforce
ment resolution should include at least cond~tions Cl), (1), (3) 
and (5) of those required in EPA actions. 

This policy is effective on the date of this memorandum, 
exceQt for the following limited situation. To allow for a 
smooth transition, ongoing State settlement negotiations where 
greater than three-month LST schedules are beinq considered 
will be accepted as long as the other elements of this policy 
for a State enforcement resolution are satisfied. This limited 
exception will terminate ninety days from the date of this 
guidance. 

This policy is not applicable to schedules issued pursuant 
to Section 113(d). Approvability of those schedules is depen
dent upon meetinq the requirements of Section 113(d). Rowever, 
in making a determination of expeditiousness for a DCO, the 
concepts outlined in conditions (1) and (2) of this guidance 
should be followed. · 

If you have any questions on this policy, please call your 
Regional liaison contact in OAOPS's Stationary Source Compliance 
Division or OECM's ~ir Enforcement Division. 

cc: Air Division Director, Regions I-X 
~egional Counsel, ~egions I-X 
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SCJ BJ ~CT: 

FRO-.,: 

TO: 

C.::'ilTED STATES ENVIRONMENTAL PROTECTION AGE~CY 
V. ASHJNGTON, D.C. 20460 

OEC-51~ 

~oplication of Auaust 7, 19A~ Policy on LST Scherlules 
in Consent Decrees 

Steve 'iitte, Chief.~ 
Rea1onal Proarams Section 

VOC Comoliance Workarouo 

I would like to share with vou an exa~ole of how the Auqust 7 
LST nolicy was aonlieo to a recent ~egion V consent decree. A 
source that coats the inside ot metal oru~s clans to comely 
with the voe S!P by usinc low solvent coatinqs in combination 
with a new aool1cat1on process. The orooosed consent decree 
schedul~ allows more than three months to install and adjust 
the new aoplication equio~ent. 

The source has two coatina lines which have been in 
violation of the standard. EPA issued a notice of violation on 
.July 29, 1983 and filed the comolaint aaainst the source on 
Auaust 19, 1985. In July 1986 the source installed naint 
heaters and new aoolicators on one coatina line ano conducted 
tests which demonstrated that this technologv could be used to 
acclv low solvent coatinqs to the drum interiors. However, it 
took ~ore than three months to comnlete the installation of the 
new equip~e.nt anQ make. the necessary adjustments. The source 
has orooosed a schedule for installinq the oaint heaters and 
new apolicators on the second coatina line which would bring 
the seco.d coatinq line into compliance by February 2A, 1986. 
The que~ton presented was whether this proposed schedule 
violates the Auqust 7 LST Policy. 

·-
-\ . 
---. ---
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The AU9u.at 7 LST ~olicy states that tST schedule~ can 
orovide no more than three nonths from the ctate of. f ilinq of 
the com~laint for a source to r.emonstr3te comnliance usina 
complvinq coatinqs. The intent of the oolicv is to include the 
time to make process chances within the three ~onths allowed to 
find and use cotnPlvino coatin~s. As you will recall, we reaF
finnen this intent at our recent ~tlanta ~eetinq. 

~owever, aiven the Facts of this case, SSCD and OEC~-Ar.n 
manaqement decided that the nrooosed lonaer comoliance schedule 
would be acceotable, orovi~ed that it contains interim milestones 
anrl stioulated penalties for f~ilure to ~eet them. The decisive 
f.act which led to this result was that the source had already 
ne~onstrated that the nrocess chanoes, in con1unction with thP 
low solvent ·coat1n~s, woulct wor~ and wouln allow the source to 
comely with the anol1cable sro li~1t. 

In this case, the source has conclusively nemonstrated that 
it can comply with the SIP by usinc tST and a process change 
both sooner and at les~ cost than bv installinq ~ollution 
control eauioment. Under these circumstances, it would be 
unreasonable for P.PA to insist that the source install inciner•
tors or carbon adsorot1on systems instead of installina paint 
heaters and associated new coatina anolication equip~ent. Such 
a nosition would be indefensible at trial. 

This result i~ consistent with the nrimary nuroo~e of the 
LST policy which is to require sources to comply as exoed1tiouslv 
~s nossible hv the use of de~onstrated technoloqy. 

If you have any auestions olease call me at 382-2829 or 
Tracv r.ioson in nECM-AEn at 382-2842. Please share this 
memorandum with your manaoement and ~eqional Counsel. 

cc: John Rasnic, ~sen 
~ike Alushin, OECM-AED 
Tracy Ginson, OECM-AEO 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20410 

~ 27 1989 

Guidance on Inclusion of Environmental ~~ing 
Provisions~ n Air Act Set~l~~ ,--;t--
Terrell s. Hunt . _ e-ef't":.=::- _,... .... 
Associate En orcement counsel 
Air Enforcement Division 

John S. Seitz, Director n /} l~~ ~ 
Stationary Source Compli~io~~ 
Off ice of Air Quality Planning ' Standards 

Addressees 

Attached is the new wGuidance on Inclusion of Environm~ntal 
Auditing Provisions in Clean Air Act Settlements.w This guidance 
supplements the wEPA Poliey on the Inclusion of Environmental 
Auditing Provisions in Enforcement settlements,w issued by To~ 
Adams on November 14, 1986. A draft of this guidance was dis
tributed to the Regions and DOJ for comment on June 30, 1987. 

As you can see from the attached summary of comments 
submitted by the Regions CDOJ asked that their comments remain 
confidential), considerable effort has been invested in this 
pro)ect. We attempted to incorporate every comment submitted. 

The Geppert Bros. consent decree was the best example of an 
asbestos case with environmental auditing that was available when 
this guidance was sent out for comment. several suggestions for 
improveaenta in tbe Geppert ~· consent decree were received. 
Those iaproveaenta plus more recent consent decrees that have 
been entered with the courts are available upon request. The 
best ezaapl• currently is o.s. v. CitY of Ottumwa, which is 
appended to tbia guidance, but it too will certainly be surpassed 
in time. To stay abreast of the latest develop•ents in this and 
other dynaaic areas, ve recommend that you utilize the clearing
house function provided by the lead re9lonal attorney concept in
addition to the reaources we offer at &eadquartera. Presently, 
the lead regional attorney tor envlronaental auditing is Randye 
Stein, Re9ion II (PTS 264-3277). 



We appreciate the considerable efforts which you have made 
to comment on the draft guidance and to include environmental 
auditing-in y~r programs. Please continue to emphasize this 
valuable enforcement tool. 

Questions regarding th is guidance should be address.ed to 
Charles Garlow of OECM at FTS 475-7088. 

Attachments 

Addressees: 

Regional Counsels 
Regions I-X 

Regional Counsel Air Contacts 
Regions I-X 

Air and waste Management Division Director 
Region II 

Air Management Division Directors 
Regions I, III, and IX 

Air and Radiation Management Division Director 
Regiort V 

Air, Pesticides, and Toxics Management Division Directors 
Regions IV and VI 

Air and Toxics Division Directors 
Regions VII, VIII, and x 

David Buente, Chief 
Environmental Enforcement Section 
Department of Justice 

Robert van Beuvelen, Assistant Chief 
Environ•ental !nf orcement sectlon 
Departaent of Justice 

Ju•tlu rugb 
BDU coordinator 
OICll-Air 



INCLUSION OP ENVIRONMENTAL AUDITING PROVISIONS 
IN CLEAN AIR ACT SETTLEMENTS 

This document sets forth guidance for inclusion of 
environmental auditing provisions in settlement of clean Air 
Act enforcement actions. EPA policy•encourages the use of envi
ronmental auditing to enable regulated entities to achieve and 
ma1ntain compliance with environmental laws and regulations. EPA 
ma1nta1ns that effective environmental auditing promotes higher 
levels of compliance and reduces risks to human health and the 
environment. 51 Fed. Reg. 25004 (July 9, 1986). This policy is 
based on the statutory authority of section 114 of the Clean Air 
Act, 42 u.s.c., 57414 and the information gathering provisions of 
other environmental statutes.!/ · 

The Clean Air Act environmental auditing guidance supplements 
the "EPA Policy on the Inclusion of Environmental Auditing Provi
s ions in Enforcement settlements,• issued on November 14, 1986 
(•EPA Policy•). That policy establishes a general framework, 
applicable to enforcement under all environmental statutes, for 
the use of environmental auditing provisions in settlement agree
ments. This guidance addresses the application of the general 
policy to air pollution cases. 

Appropriateness of Environmental Auditing Provisions 
. 

As stated in the general policy, environmental auditing 
provisions are appropriate to propose in settlement negotiations 
in i7.;tances in which: 1) a pattern of violations results, at 
lea! partially, : om the absence of an effective environmental 
man ;9111ent syste~ or 2) the nature of the violations indicates a 
lik .• 1hood that 'ilar noncompliance may occur at other parts of 
t~e same fac11· or at other facilities owned by the same entity. 
The need for e ronmental auditing is most likely to apply to 
the owner or c ator of extensive or multiple facilities, but 
may in some ci J .. tances apply to a single-facility company as 
well. see EPI. Nlicy at p. 2. 

In th• 1tatlonary source program, the most likely candidates 
to benefit !roa envlron•ental auditing would include: 

!lseetlon 104 of tb• coaprehensive lnviron•ental Response, 
compensation and Liability Act of 1980, as ••ended, 42 o.s.c. 
59604 _!1 !!!l•I section 308 of the clean water Act, as amended, 
33 o.s.c. 51318 et !!9•1 Section• 3007 and 3013 of the Resource 
conservation and-.ecovery Act, 42 o.s.c. 156927 and 69331 section 
l423(c)(8) of the safe Drinking water Aet, 42 o.s.c. l300h-2(c)(8)1 
and section ll(c) of the To1ic Substance• control Act, 15 o.s.c. 
S2610(c). 



. ~>.Nation~l demolition/r~novation companies engaged in 
ac71v7t1es s~bJect to the National Emission standard for ~sbestos. 
This is ~unique category of air pollution sources since a 
company does not typically own and operate a fixed'universe of 
facilities but instead is involved in the operation of a con
stantly changing group of transient activities. EPA has learned 
in enforcing the asbe~tos regulations that larqe demolition 
companies may have a corporate awareness of the applicable reauire
ments but lack an effective environmental management system to 
assure compliance with the law. The need for such a system is 
particularly acute due to the very nature of the business,-which 
involves an itinerant work force and sometimes relies on temporary 
employees. Establishing a means of managing the activity of 
demolition or renovation crews is an appropriate element of a 
consent decree designed to enjoin future noncompliance with 
asbestos control requirements. Such a system should involve 
accountability for environmental compliance at each work site 
involving asbestos, 'training of workers, and enhanced corporate 
oversight of the activities of the WQrk crews. As an example of 
model provisions applicable to a demolition contractor see the 
consent decree in o.s. v. City of Ottumwa, et al. (S.D. Iowa), 
attached. 

Common characteristics of recent .asbestos consent decrees 
include: 

0 Training for all asbestos workers with tests to ensure 
understanding. 

0 Enhanced training for supervisors/managers. 

0 Instruction brochures for each employee to keep 
permanently as a reference. 

0 Ensuring the presence of ~rained supervisors at work sites. 

° Checklist for proper equipment, notice, training 
certif icatea. 

2) owners/operators of multiple volatile orqanic compound 
(VOC) sourc••· companies that own several facilities, such as 
can-coating or autoaobile-coating plants, may benefit from 
environ .. ntal auditing. In such instances, a compliance audit 
may identiff co .. on problems at similar facilities, and the same 
or similar re .. die• at one facility may be applicable to the 
company'• other plants. Environmental auditing would be particu
larly appropriate where EPA or a State baa cited •ore than one 
facility for voe violations. 



Consequently, mobility of the source can result in an evasion of 
enforcement. Environmental auditing of such sources would aive 
enforcement personnel data that would help in identifying similar 
violations of plant owners. Owners often have several other 
fac1l1t1ea and an audit would reveal the locations of the plants. 
Likely auditing provisions in this category could include: 

0 Making available to the auditor and EPA a list of all plants 
owned within the last five years, a list of those currently 
owned and the various states in which they have been 
located. -

0 Providing to the auditor and EPA any and all evidence that 
these plants have been and are in compliance with applicable 
SIPS. 

° Conducting a tho~ough compliance audit of all facilities. 

0 Having the auditor prepare a plan (training, management 
procedures) to ensure compliance, which plan would be an 
enforceable provision of the decree. · 

S> Multi-media sources. Facilities that are likely to have 
water pollution or waste management problems in addition to being 
a source of air pollution may also benefit from environmental 
auditing. A compliance audit in such circumstances would enable 
the company to develop a comprehensive approach to its envi~onmental 
responsibilities. Environmental auditing would be particularly 
appropriate where EPA or a State has cited violations by the 
facility under more than one statute. 

A multi-media audit would at least include: 

0 A review of current management practices and procedures 
used to ensure compliance with various environmental 
requirements. 

0 An in-depth compliance audit to determine how well these 
procedures are bein9 utilized. 

0 An analyaia of additional management procedures needed to 
tract compliance. 

• !mployee and supervisor training in the law and regulations 
affecting th• facility and in the nev protocol to be 
i•pleaented. 

• certification by the source that it ls in compliance with 
all environaental requirements. 



Suggested provisions for voe environmental auditing include: 
0 I~proved check~ists to_log all coatings with a certification 

that they are in compliance with the relevant requirements. 
0 Establishment of procedure for periodic maintenance of vd 

incinerators and other control equipment. 
0 Training for supervisors and other employees on recognizing 

the occurrence of abnormal operating conditions. 

3) Volatile hazardous air pollutant (VHAP) sources. The 
National Emission Standard for Hazardous Air Pollutants reaulates 
fugitive emissions of VHAPs at 40 CFR Part 61, Subpart v. JThe 
regulations require that a source institute specified leak 
detection and repair procedures addressing potentially hundreds 
of pumps, valves, and other pieces of eauipment at a facility. 
The standard requires monitoring, reporting, and recordkeepina, 
rather than installation of control equipment. Com~liance with 
the VHAP regulations demands particular diligence and attention 
to detail~ our limited enforcement experience to date indicates 
that companies have not completely identified the equipment 
subject to the standard and have not established adequate systems 
to assure that the required procedures are followed. Due to the 
nature of the VHAP standard, a compliance audit would be appropriate 
to enable corporate management to identify violations and to put 
management systems in place to ensure that the requirements are 
followed. An example of such a VHAP auditing requirement is 
attached. (Consent decree, u.s. v. Texaco Refining • Marketing, 
ln£ . ( D • De l. ) ) . 

The major provisions in the Texaco environmental auditing 
decree are: 

0 Selection of EPA approved independent contractor. 

0 Delivery of detailed schematics identifying all equipment 
in benzene service to EPA and auditor. 

0 Thorough coapliance audit. 

• Co•pliance report with schedule for corrections to be 
undertaken and training to be conducted. 

4) Alphalt Concrete Plants are likely candidates for the 
auditing provisions because these air pollution sources, which 

- have a high turnover in ownership, can be easily relocated. 
They, therefore, can be subject to differing emission limits 
because of the various state implementation plan provisions. 



The consent decree should include clearly specified and 
enforceable schedules, timetables and reauir~ments for co~cletion 
of the a~dit. In the case of demolLtion/renovation contractors 
the audit vill be an ongoLng requirement that will accompany th~ 
performance of work at facLlities containing friable asbestos 
and will not be subject to a schedule for completion. ' 

EPA assumes that any and all information submitted to EPA 
pursuant to these audit provLsions is not automatically considered 
to be confidential business information (CBI). However, ~business 
may submit sueh information with a request that the information 
be treated as CBI, subject to appropriate statutory and regulatory 
restrictions Ccf. 5 u.s.c. 5552, 40 c.F.R. Part 2, Subpart B). 

The consent decree should specify that the Agency is entitled 
to copies of all information developed during the audit, including 
not only final audit reports, but also copies of all underlying 
audit data as well as draft audit reports, whether developed by 
the employees or contractors of the defendant. Though entitled 
to this information, the Agency need not always demand access to 
the data. 

Consequences of Audit 

For an audit to benefit the company and the environment, the 
consent decree should require that, upon completion of the audit, 
the company implement its recommendations provided, howeve~, that 
some procedure should be included for the Agency to review and 
approve the audit's· conclusions and for the company to dispute 
the findings/recommendations of the audit. The consent decree 
may require the company simply to certify that it has remedied 
any problems uncovered by the audit, or it may require full 
disclosure to EPA of the audit results. The decree may also 
require the party to submit a compliance or environmental manage
ment plan, or both, with an enforceable schedule for completion. 

Additionally, the consent decree should address the 
enforcement of audit-discovered violations. In particular, the 
consent decree may provide for stipulated penalties for viola
tions that can be predicted and are promptly remedied. see EPA 
Policy at p. 5. See also the City of Ottumwa consent decree for 
an example of atipulated penalties for violations of the audit 
proviaiona. 

Impact of Audit Provisions on Civil Penalties 

If a source, by aqreeing to implement an environmental 
audit, exhibits an extraordinary degree of cooperation, it may be 
appropriate to consider that cooperation in adjusting the 9ravity 
component, but not th• econoaic benefit of nonco•pliance, dovnvard •• 
See EPA Policy at P·'· An audit would not be a credit towards 
paying the bottoa line penalty. 



' 
We suggest these categories of sources as likely candidates 

to b~n~f i~ from environmen~al auditing, bu~ they are not intended 
to lim1~ in any way the universe of sou~c~s for which auditing is 
appropriate. Th~ case development or litigation team should be 
alert to indications t~a~ a co~pany.has an environmental manage
ment problem or that similar violations are likely to occur at 
other parts of the same facility or at other facilities. An 
example o~ such a management problem would be a continuing series
of violations blamed on operator error. This management problem 
could be addressed by better required operator training courses 
complemented by periodic refresher courses. The litigation team 
should routinely review the case docket to d~termine if the 
company has had environmental problems in other regions or other 
media. Where such indications exist, EPA should probe the need 
for auditing with a site inspection, in a section 114 letter or 
in a discovery request. An example of such a section 114 letter 
is attached. 

contents of Audit Provisions 

The consent decree provisions should clearly identify the 
type of audit to be performed. A compliance audit is an indepen
dent assessment of the current status of the party's compliance 
with environmental req~irements. A management audit is an inde
pendent evaluation of ~ie party's environmental compliance 
policies, practices, ar.J controls. The nature of each type of 
audit is described in g:eater detail in the EPA Policy at p. J. 

Both a compliance audit and a management audit should-be 
encouraged. The nature of the case will determine which type of 
audit is more appropriate. The audit provisions appropriate for 
demolition and renovation contractors are unique but fit more 
closely within the ambit of a management audit. Its focus is t 
assure centralized management controls over the decentralized 
functions of the company. voe sources are most likely to benefit 
from a compliance audit, which may identify recurring problems at 
similar facilities. VBAP sources may be candidates for a hybrid 
of the two. Violating VBAP sources typically have not even 
determined what equipment is subject to the standard and conse
quently are not fully aware of their compliance status. In 
addition, VBAP •ources have a particular need for operation and 
maintenance progra .. , •onitoring, recordkeeping, and reporting 
systema, and other aanagement controls to assure co•pliance with 
the standard. 

Th• con•ent decree provisions should identify the party 
conducting an audit. The auditors may be a consultant or an in
house person or te••· In any event, the auditors should be 
independent of ~he persons and activities to be audited, although 
in-house auditor• are often not aa •independent• •• outside 
auditors. see IPA Policy at p. 4. IPA and the State should be 
provided with advance notice of the audit and an opportunity to 
participate in the audit. 



summary of Regional Comments on Oraf t Guidance on the 
Inclusion of Environmental Auditing Provisions in 

Clean Air Act Enforcement Cases 

Region I: In-house auditors are not likely to be "independ~nt." 
EPA and States should get advance notice of audit and an 

opportunity to participate in audit. 
Audit results should always be fully disclosed. 
several comments on improving the Geppert Bros. Consent 

Decree were offered. 

Region III: Regions should remain free to determine when auditing is 
appropriate. 

It is good that no additional decree requirements are 
mandated. 

Region V: Asphalt/concrete plants are good examples of candidates 
for auditing. 

There should be due process for companies by including 
an opportunity to dispute the findings of the audit. 

Agency should review & approve audit findings before the 
company is required to implement the recommendation. 

Region VI: In-house auditors are 'not very independent. 
Difficult to determine how much to adjust penalties if 

auditing done. 
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Adjustments to the gravity component should only be made 
in eompe~ling circumstances in cases in which the gravity 
component is a major portion of the penalty. Appendix III of 
the Civil Penalty Policy, pertaining to asbestos cases, establ1~ 
a scheme tor the gravity component which recognizes that asbest~ 
is a hazardous air pollutant and explicitly punishes repeat 
violators more than first-time violators. EPA should assure that 
the penalty in any asbestos case meets these objectives. In most 
such asbestos cases, the gravity component of the penalty is much 
higher than the benefit component. Similarly, the benefit com
ponent in VHAP cases is likely to be smaller than the gravity 
component. Therefore, in both instances, the gravity component 
should not be adjusted unless the bottom line penalty is still 
sufficient to deter future violations. 

Attachments 



A'rt'ACHMENT I 

NOTICE OF 

ASBESTOS REMOVAL ACTIVITIES 

DEMOLITION AND/OR RZNOVATION 

ASBESTOS N!SHAP'S CONTACT 

AIR MANAGEMENT DIVISION 

US EPA 

Dear -----------' 

FACILITY TO 8! DEMOLISHED OR RENOVATED 

DATE: 

Mame, address and phone nWlber ot facility: 

Naae, addru• and pbone nmlber ot owner: 



Oescriptipn, •iz•, aqe and prior use ot facility: 

Demolition or renovation method• to be uaed: 

Name, title and authority of atata or local 9overnment 

representative who has ordered the demolition (it applicable) 

ASBESTOS NOTIFICATION 

ASBESTQS IHFQNQ.TION 

Site Asbestoa Coordinator: 

Site-Asbestoa-Foreaan (if applicable): 

Start date: Completion date: 

Quantity et fria!»l• aabeatoa containin9 aaterial on pipe.a: ~~

linear tt.(required) 

cubic ft.(optional) 



PROJECT U>CATION: 

ASBESTOS REMOVAL PROJECT 
DAILY CHECK LIST 

ATTACHMENT II 
I 

ASBESTOS SITE COORDINATOR: 

.JOB NUMBER: DAY: - DATE: ------- -----
ASBESTOS SITE COORDINATOR, TIME AT SITE __ TIME LEFT SITE _ 

YES 
1. ( ) 

2. ( 

3. ( 

4. ( 

5. ( ) 

6. ( ) 

7. 

8. ) 

9. ( ) 

10. ( ). 
-

11. c r· 
12. ( ) 

13. ( ) 

14. ( ) 

NO 
( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

( ) 

COPY OF ALL NOTIFICATIONS AND WORKER TRAINING 
RECORDS AT SITE 

ALL ASBESTOS WORKERS TRAINED AND TESTED AND 
RECORDS CERTIFYING TRAINING ARE COMPLETE 

MEDICALS PERFORMED ON ALL ASBESTOS WORDRS 
BEFORE JOB BEGAN 

WORJC AREA ISOUTED IEFORJ!! JOB BEGAN 

WARNING SIGNS POSTED BEFORE JOB BEGAN 

DECONTAMINATION UlfIT INSTALLED AND OPERATING 

PROTIC'l'IVI CLOTHING USED BY ALL WOIUtERS DURING 
ENTIRE WORKDAY 
( ) coverall• 
( ) hood• 
( ) boot• 

( ) re•piratora 
( ) •pare filter• 
( ) 9lov•• 

WATER AVAILABLE AT SITE AND OS!D FOR ASBESTOS 
REMOVAL AND SHOWERS .. .. 
AIRLESS SPRAY!R/Blrrt'ER WETTER ON SITE AND USED 
%Jf .W!Tl'ING OPERATION 

llZGATIVI AIR MACHINES USED INTIRE WORJCDAY 

B!PA VACUUM USED EMTIRE WORJa>AY (NO: 

VAC:O-LOAD!R USED ENTIRE WOUDAY (NO: 

ALL ASBESTOS CONTAINING llATDIAIB (AOI) HANDLED 
WET 

APTER WETTING, ALL ASBESTOS CONTAINING 
MATERIALS PLACED IN PROPDLY LUIL!D Lill TIGHT 
CONTAINERS 



- number of containers u•ed 
- type of containers uaed 
- aize of containers used 

15. ( ). ( ) ALL ACM REMOVED BEFORE ANY DISMANTLING OR 
DEMOLITION STARTED 

16. { ( ) VISIBLE EMISSIONS TO OUTSIDE AIR PREVENTED • 
-

17. ( ) ( ) ALL ACM DISPOSED or IN AN APPROVED LANDFILL 

18. ( ) ( ) MANIFESTS COMPLETE (OWNER SIGNATURE) 

19. ( ) ( VISITORS ON SITE: 

Asbestos-Site-Supervi•or 

COMMENTS: 



ATTACHMENT. III 

WIPIQYEE'S ACJQfOWLEOCEMENT OF ASBESTQS TRAINING 

. In accordance with applicable law, Cleveland Wreckinq 

company is required ·to provide proper safety traininq to all 

employees whose job reaponaibilities involve (or will involve) 
-

the removal, handling, transportation or diapo.al of material• 

containing asbestoa. 

If you have received aabeatoa traininq, pl•••• read 

paragraph 1, below, and decide if it accurately describes the 

traininq you r•ceived. By aiqninq your naae at the bottoa ot 

this sheet, you will be acknowled9in9 (1) that you received the 

training deacribed: and (2) that you underatand that review of 

the traininq material• by th9 United State• Environmental 

Protection Agency does not assure that your job aite ia free from 

all health and aafety riaka. 

l. I have completed at lea•t aiqht hour• of traininq 

on the danqera of aabeatoa, and th• proper procedure• for 

removinq, handlin9, tran•portirKJ, and di•poainq o;aaterials 

containimJ aabestoa. I took an axaaination follovin9 th• 

trainin9 009E .. , and vaa informed that I had paaaed that 

exaainatiae. I will keep on ay peraon proof of ay traininq. 

2. I have received and read a copy of th• Cleveland 
: 

Wreckin9 Company'• Aabeatoa TrainirKJ Paaphlat. 

3. I u.nd,ratand that although th• Znvironaantal 

Protection Aqency reviewed th• aaterial• eaployed by th• 

Cleveland Wrecking coapany in training ae, the Environaantal 



Prot~ction Agency's approval of those material• vaa not intended 

as a guarantee or assurance to •• that my workplace ie free ot 

all health and safety riaka, or that Cleveland Wrecking is in 

complianca with regulations and lava enforced by EPA or other 

agencies such as the Occupational Safety and Health 

Ad.ministration. 

Signature of Employee --~~~~~~~~~~~ 

Printed Name of Employee ~~~~~~~~~~-

WITNESS 

I witnessed th• named employ••'• aiqnature. 

[_] I certify that the employee can read lnqliah. 

[_] 

OR 

Th• employee cannot read, or cannot read English. 
I read thi• document to hi• before ha •i9J'•d it 
and ha acknowledged underatanding it• contents. 

Signature of Witneaa ~~~~~~~~~~~~~~~

Printed Name of Witn••• ~~~~~~~~~~~~~~ 



Quantit~ of friable aabestos-containin9 material on other 

facility_coaponenta: 

•quare tt.(required) 

cubic tt.(optional) 

It leas than 260 linear feet on pipe• and l•~• than 160 •quare 

teet on other tacility components, explain technique• of 

estimation --------------------------------------------~~~-

Description of Asbestos-containing Materials 

Location ot Aabestoa-containin9 Material•: 

Person who made the identification: 

Method of identitication: 

(Attach the result• ot any laboratory analyai• of •u•pected 

asbesto•-containin9 aaterial to thia fora.) 

Emission Control Procedures and other procedures to be uaed to 

comply with 40 C.F.R. Part 61 Subpart M: 

ASBESTOS NOTIFICATION 

MMSTOS DISPQSAL XHPOBMATION 

Type of leak tigbt container• to be uaed: 

Wa•te bandlinq eaiaaion control procedure• and other procedures 

to be Jaaed to caaply vith 40 c.r.R. Part 61, Subpart M: 

Tranaporter: naae, addr••• and phone nUJlber; 



Disposal Sita: name, address and phone numl)er: 

cc: Appropriate state or Local 
Air Pollution control Agency 

Sincerely, -

Aabaato• Proqr~ Manaqer 
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MEffOIWiPlJM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

FEB 8 l!BJ 

SUBJECT: Attached Revised 
of Low Sol~,...... .... ~ 

Concerning Com 
in voe Enf orc 

FROM: 

TO: 

Terre~-&.....Jlm::~_...~c;;;.-i~~~u--_.......

Associate Enforcement counsel 
Air Enforcement Divisio~ /) / ~ 
John s. Seitz, Director ~--</. ~ 
stationary source Compl' ce Division 

Air Management Division Directors 
Regions I, III and IX 

Air and waste Management Division Director 
Region II 

Air, Pesticides and Toxics Management Division 
Directors 
Regions IV and VI 

Air and Radiation Division Direc::tor 
Region V 

Air and Toxics Division Directors 
Regions VII, VIII and x 
Regional Counsels 
Regions I-X 

Use 

Attached is a memorandum revising existing guidance 
reqardinfJ!th• terms and conditions under which case development 
teams ma~ ac)ree to consent decree language affording sources the 
option to COllPlY by means of Low Solvent Technology ("LST"), 
where sucll compliance would not be achieved within the ninety-day 
period otherwise required in the August 7, 1986 policy on the 
availability of LST schedules in voe enforcement cases .. · This 
guidance memorandua supersedes a memorandum on this subject 
issued by AED and SSCD on November 2~, 1986. 
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Background 

On Auqust 7, 1986, the Office of Enforcement and compliance 
Monitoring and the Office of Air and Radiation jointly published 
a policy concerning the availability of schedules for LST in voe 
enforcement actions. This policy provided that, provided certain 
conditions were met, such schedules could be obtained. The _ 
policy stated, however, that any such schedule could not allow 
for final compliance to be achieved later than ninety days after 
the filing of EPA's enforcement complaint. 

On November 21, 1986, recognizing that the environment 
would be equally served if a source came into compliance by LST 
prior to the final compliance deadline of an expeditious schedule 
for add-on controls, though after the ninety-day limit, AED and 
ssco distributed guidance clarifying the Auqust 7, 1986 policy. 
This guidance stated that a consent decree containing a schedule 
for add-on controls could provide that compliance be achieved by 
some alternate means prior to the final compliance date for add
on controls. The memo went on to specify, however, that any such 
decrees could not contain provisions excusing accrued stipulated 
penalties for missed interim dates in the add-on control 
schedule, even if the source complied by LST prior to the add-on 
control schedule end date. This restriction was based on the 
belief that forgiving interim date stipulated penalties might 
encourage sources to unrealistically attempt to comply by LST. 

Upon further consideration, it appears that the policy of 
precluding forgiveness of stipulated penalties might be 
counterproductive in some cases. It is particularly true in the 
case where a defendant might be capable of complying by LST as 
quickly or more quickly than by installing add-on controls -
although not within a ninety-clay period - and where unforgiven 
stipulated penalties would be very·costly. In such 
circumstances, the source might view litigation as more 
attractive than signing a consent decree providing for 
unforgivable interill date stipulated penalties. To avoid forcing 
costly and environmentally unnecessary litigation in such 
situations, AED and SSCD have developed the modification to the 
November 21, 1986 guidance set out in the attached revised 
guidance. 

Revision& 

The revised guidance continues the availability of 
nalternate means• clauses as provided in the memorandum of 
November 21, 1986. However, a defendant seeking sucb a clause 
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must agree to either of two precorlditions designed to ensure 
that the defendant is not embarking on a speculative LST scheme. 
The defendant may agree to escrow stipulated penalties which 
accrue for violations of interim milestones in the schedule for 
add-on controls. In such cases, the decree may provide for the 
forgiveness of such penalties if the source complies by the 
schedule end date. Alternatively, the defendant-may agree to -
post an appropriate up-front performance bond in lieu of being 
subject to interim date stipulated penalties. Should the source 
comply by LST prior to the end date, the escrowed penalties or 
the performance bond are returned to the defendant. 

This revision does not affect other aspects of the August 7, 
1986 policy, which remain in effect. 

Attachments (August 7, 1986 Policy and November 21, 1986 
Guidance: Revised Guidance) 

cc: Air Division Branch Chiefs 

ORC Air Branch Chief a 

David Buente, Chief 
Environmental Enforcement Section 
Department of Justice 



- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASJ11NGTON, D.C. 20460 

FEB 8 I~ 

MEMQBANPUH 

Revised Guidance Concerning Compliance Bj'Use of Low 
Sol vent T in voe Enf ~ent L.se-=..s.;..<'---

Terre l E. -... Z '::/ 
SUBJECT: 

FROM: 
Associate Enforcement Counsel 
Air Enforcement Di~· ·on~ jl 
John Seitz, Direct ./(/'J,I. 
Stationary Source pliance Divisi 

TO: Air Management Division Directors 
Regions I, III and IX 

Air and Waste Management Division Director 
Region II 

Air, Pesticides and Toxics Management Division 
Directors 
Regions IV and VI 

Air and Radiation Division Director 
Region v 

Air and Toxics Division Directors 
Regions VII, VIII and X 

Regional counsels 
Regions I-X 

Thi• quidance specifies the terms and conditions under 
which c ... development teams may agree to consent decree languaqe 
affordint sourcaa- the option of aehieving compliance by means of 
Low Solvmrt TecbnolOCJY ("LST•), where such compliance would not 

·be achieved within the ninety-day period otherwise required in 
the Auqust ?, 1986 policy on the availability of LST schedules in 
voe enforcement cases. This memorandum supersedes a memorandum 
on this subject issued by AED and ssco on November 21, 1986. 
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Background 

on Auqust 7, 1986, the Office of Enforcement and compliance 
Monitorinq and the Office of Air and Radiation jointly published 
a policy concerninq the availability of schedules for LST in voe 
enforcement actions. This policy provided that if certain 
conditions were met, such schedules could be obtained. The 
policy provided, however, that any such schedule could not allow 
for final compliance to be achieved later than ninety days after 
the filinq of EPA's enforcement complaint. 

on November 21, 1986, recoqnizinq that the environment 
would be equally served if a source came into compliance by LST 
prior to the final compliance deadline of an expeditious schedule 
for add-on controls, thouqh after the ninety-day limit, AED and 
ssco distributed guidance clarifyinq the August 7, 1986 policy. 
This guidance provided that a consent decree containinq a 
schedule for add-on controls could provide that compliance could 
be achieved by some alternate means at an earlier date than the 
final compliance date for add-ons. The memo went on to specify, 
however, that any such decrees could not contain provisions 
excusinq accrued stipulated penalties for missed interim dates in 
the add-on control schedule, even if the source complied by LST
prior to the add-on control schedule end date. The reason for 
this restriction was the belief that holdinq out the promise that 
interim date stipulated penalties would be forqiven miqht unduly 
encourage sources to attempt to comply by LST. 

Upon further consideration, it appears that there are 
alternatives to precluding forqiveness of stipulated penalties 
which would equally ensure that defendants proposing to comply by 
LST in lonqer than 90 days are not embarkinq on speculative LST 
schemes. The revised guidance expressed in this memorandum 
continues the availability of "alternate means" clauses as 
provided in the November 21, 1986 memorandum. It requires a 
defendant seekinq inclusion of such a clause in a consent decree 
to aqree to either of two preconditions for ensurinq that the 
defendant is not ellbarkinq on a speculative LST scheme, however. 
The defendant may aqree to escrow stipulated penalties which 
accrue for violations of interim milestones in the schedule for 
add-on controls. In auch cases, the decree may provide for the 

· for<Jiven- of such penalties if compliance occurs by the 
schedule end-date. Alternatively, the defendant may aqree to 
post an appropriate up-front performance bond in lieu of beinq 
subject to interia date stipulated penalties. 
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Reyised Guidance Concerning the.August 7. 1986 Policy on LST 
Schedules in VOC Enforcement Actions 

If during negotiations a source offers to comply by LST as 
soon as, or sooner than, it would comply pursuant to an 
expeditious schedule for add-on controls - although not withiH a 
ninety day period from the tiling of EPA1 s complaint - and the 
case team determines that there is an adequate basis for 
believing that the source can and will so comply, the case team 
may negotiate a consent decree aff ordinq the source the option of 

. complying by LST, provided the followinq are met: 

1. The consent decree must contain a schedule providing for 
expeditious compliance through the installation of add-on 
controls. (In keeping with the August 7, 1986 policy on LST 
schedules, the maximum lenqth of any such schedule will be 
twelve months from the date of entry of the consent decree.) 
The decree may provide that compliance may alternatively be 
accomplished by the use of complying coatings, so long as 
compliance occurs within the time period specified for 
compliance by add-on controls. 

2. As a precondition for EPA's agreement to such an "alternate 
means" clause, a defendant must agree to either: 

A. Escrow, on at least a monthly basis, any stipulated 
penalties which would accrue for failures to meet 
interim deadlines specified in the schedule for add-on 
controls, in which case the decree may provide that 
such stipulated penalties will be forgiven if the 
source achieves compliance by the final deadline for 
complying by add-on controls. 

The penalty amounts placed in escrow would be in 
addition to stipulated penalties for the add-on control 
schedule and date, which would still be required if the 
source fails to meet the scheduled final compliance 
data. 

Th• aaount of stipulated penalties for missed add-on 
control schedule interim dates for sources seeking 
alternate means clauses pursuant to this guidance shall 
be deter9inec:l on a case-by-case basis, depending on 
such tactors as the deqree of excess 8Jlissions 
associated with the source's noncompliance, air quality 
in the affected area, etc., but shall in no case be 
less than the amounts specified below: 
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Violator's Net Worth 

Up to $250,000 
$250,000 to $1,000,000 
$1,000,001 to $20,000,000 
$20,000,001 to $50,000,000 
over $50,000,000 

Minimum Interim Date 
Stipulated Penalty A1Dount 

$250/day 
$500/day 
$1,000/day 
$2,000/day 
$2,500/day 

The case team may demand higher stipulated penalty 
amounts, and may consider amounts that escalate as the 
time of violation increases. The team should also 
consider establishinq a timeframe during which the 
source must place the accruing amounts into escrow, 
~' within fifteen (15) days following the date the 
penalties accrued. 

B. A defendant may post a third-party performance bond 
providing for absolute, non-contingent forfeiture of 
the face amount in the event compliance is not achieved 
by the add-on control schedule end date. The face 
amount must be at least equal to the total amount of 
interim date stipulated penalties which could possibly 
accrue and have to be escrowed assuming the approach 
specified in Subsection A, above, were utilized and 
defendant were to miss all interim schedule dates. 
Such a bond would be in lieu of stipulated penalties 
for add-on control schedule interill dates, but would be 
in addition to stipulated penalties for the add-on 
control schedule end date, which would still be 
required. 

Example: A defendant with $5,000,000 net worth desires the 
option of complying by LST in greater than 90 days. If convinced 
that defendant can and will so comply, the case development team 
may agree to the inclusion of a clause affording such an option, 
providing either: 

The defendant agrees to stipulated penalties for the add-on 
contro~ schedule interi• milestones required by the 
Augusi: 7, 1986 policy in the minimum amount of $1,000 per 
day. Tbrdec:rH may provide that such penalties will be 
forqiven: if compliance is achieved by the add-on control 
schedule end date, provided defendant agrees to escrow 
accrued penalties on at least a monthly basis; or 
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The defendant aqrees to post an up-front performance bond 
in an amount equal to $1,000 per day times the number of 
days between the add-on control schedule's first interim 
milestone and the schedule end date, such bond to be 
forfeited if compliance is not achieved by the end date and 
to be in addition to whatever stipulated penalties are 
provided for failure to meet the schedule end date. 

Attachments (Auqust 7, 1986 and November 21, 1986 Policy 
Statements) 

cc: Air Division Branch Chiefs 

ORC Air Branch Chiefs 

David Buente, Chief 
Environmental Enforcement Section 
Department of Justice 



_UNITED STATES ENVIRONMEN.TAL PROTECTION AGENCY 

WASHINCiTON, D.C. 20410 

tll/2191 

MEMORANDUM 

SUBJECT: Early Compliance And Stipulatea Penalties in 
VOC Enforcement Cases 

' FROM: John 8. Rasnic, Acting OirectOtl:/'~trk...c.}~ 
Stationary source Compliance ision 
Office of Air Quality Planning ~KJ,.d s;an~arde 

Michael s. Alushin ~). ~ 
Associate Enforcement Counsel 
Air Enforcement Division 

TO: Air Management Division Directors 
Regions I, III, v and IX 

Air and Waste Management Division Director 
Region II · 

Air, Pesticides, and Toxics Management Division 
Directors 

Regions IV and VI 

Air and Toxics Division Directors 
Regione VII, VIII and X 

Regional Counsel• 
Regiona I-X 

In an August 7, 1986 policy issued by Craig Potter and 
Richard May• (nPOlicy on the Availability of LST Schedule• In 
CAA Enfarc: ... nt ActionaM), EPA disallowed any compliance schedules 
in cona~ deer••• which gave the source more than three months 
after the. filinq of the complaint to reach compliance through the 
applica~ of low solvent technology. Two issue• have arisen 
concerning- the application of this policy which we hope to answer 
below. 
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First, consent decrees may contain a clause providing 
for complian~~ through a means other than add-on controls 
prior to the compliance date for add~n controls. Such a 
clause could read "(Source) aqrees to attain final compliance 
by (date of add~n controls) through the following schedule -
for controls, or by some other means at an earlier date." 
The language should be general in order to keep EPA from cormnit
ting itself to a compliance plan other than the add-on control 
schedule. 

Second, even if the source achieves early compliance through 
low solvent technology, EPA will not forgive stipulated penalties 
which have been incurred as the result of missed milestones in 
the schedule for installing add~n controls. However, we will 
not require stipulated penalties for the milestones which come 
after the date that the source achieved compliance through low 
solvent technology. The rationale for this position is that we 
view the add-on schedule to be the "real" one in these cases, 
and in order for sources to take that schedule seriously, we 
need to collect stipulated penalties until the time compliance 
actually occurs. Including a clause allowing complete forgive~ 
neaa of stipulated penalties would encourage sources to continue 
to gamble on the possible succee• of low-solvent technology, 
precisely the situation that we hoped to end by issuing the 
August 7, 1986 policy. 

cc: VOC Workgroup Members 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Model Notice·of Violation 

Michael s·. Alushin«./. ~L · 
Associate Enforcement Counsel 

Regional Counsels 
Regions I-X 

Regional Air Division Directors 
Region I-X 

OFFICE OF ENFORCEMENT 

The attached is an interim draft model notice of violation 
("NOV"), that includes changes and additions from the Clean Air 
Act Amendments. NOVs being issued should now reflect the fact 
that there is no continuing violation requirement and that the 
source may have the burden in an enforcement proceeding to prove 
compliance after the date of the notice. This model can be 
adapted to the particular format already in use in the Region. 
Please use this model on an interim basis to accomodate changes 
which are presently effective under the Clean Air Act Amendments. 

The use of the language describing the preswnption.of 
noncompliance is not limited to NOVs for SIP violations. Section 
113(e) (2), for purposes of determining the number of days of 
violation, allows EPA to benefit from a presumption of a 
continuing.violation "where the Administrator or an air pollution 
control. agency has notified the source of the violation •.. ". 
Thus, Sec:tfon 113{e) (2) also presents the opportunity for the 
Agency ta~use·this presumption in administrative orders or 
finding o~·violation notices. An order or a document containi114 
a finding of violation by the Agency constitutes "notice" such 
that from the date of the document's issuance, the presumption of 
noncompliance begins to run and a source can be considered to »e 
in violation until it establishes continuous compliance. 

Because the presumption exists only where EPA "makes a ,rima 
facie showing that the conduct or events giving rise to the 
violation are likely to have continued or recurred past the date 
of notice .•. ", the Region should be aware that, at some point, a 

@ Pnnted on Recycled Paper 
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demonstration that the violation is continuing or recurring in 
nature will be required. An order should include language, like 
that in the NOV, notifying the source that EPA considers the 
source to be in violation until it establishes continuous 
compliance. It should also include the "Penalty Assessment 
Criteria" section from the NOV that contains the language 
creating a presumption of noncompliance. 

This model can be used now, though language regarding 
administrative penalty orders should only be used after the 
implementing Part 22 hearing procedures are promulgated. 
Promulgation is expected by September, 1991. 

Please submit comments on this draft to Alexandra Callam by 
April 1, 1991. In addition, pleas~ let me know of any developing 
cases that could serve as a test of the new presumption of 
noncompliance, i.e. cases that have favorable facts for 
determining the extent to which EPA must show that a violation is 
continuing and for determining the nature of defendant's burden 
to prove compliance. We are available to assist you with the 
initial cases where the issue is presented. 

Attachment 

cc: Regional Counsel 
Air Contacts 

John Rasnic, Acting Director 
stationary source compliance Division 



MODEL NOTICE OF VIOLATION 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 

-----------------------------x 
In the Matter of: 

Company Name 
City, State 

) 
) 
) 
) 
) 
) 

-----------------------------x 

Notice Of Violation 
Index No.000000 

STATUTQRX AUTHORITY 

THIS NOTICE OF VIOLATION (NOV) is issued to Company Name 
("Respondent"), for violations at its facility located at Company 
Address, pursuant to Section 113(a)(l) of the Clean Air Act (the 
Act), 42 u.s.c. Section 7413(a)(l), as amended on November 15, 
1990 by P.L. 101-549. Section 113(a)(l) requires the 
Administrator of the united States Environmental Protection 
Agency (EPA) to notify a person in violation of a state 
implementation plan or permit of the violation. The authority to 
issue NOVs has been delegated to the Division Director. Branch. 
:PA. Region 

FINDINGS 

1. The state adlD.inistrative code, Section 010, provides 
that no person shall cause, suffer, allow, or permit volatile 
organic compounds ("VOC") to be emitted into the outdoor 
atmosphere from a source operation under Section 020, in excess 
of the emission rate- as determined in accordance with. Table 030. 

z. Section 010 is a par.t of the federally-approved and 
federally-enforceable state implementation plan (see 40 CFR 
52. ) ~ .· - -

3. Company name manufactures dr{igs ana'vitamins· in 
capsules. Company name uses a granulation dryinq process to 
evaporate solvent used in washing the capsules. The drying oven 
used by Respondent is a source operation listed under Section 
020. 

4. On~' duly authorized EPA inspectors conducted an 
unannounced inspection of the company name facilities at address 
in accordance with Section 114 of the Act. The inspectors 
observed the operation of the drying oven and found that there 
~ere no devices to control the voe emissions from the drying 
)Ven. 



5. On date, EPA performed a stack test to measure the 
emissions from the drying oven to the outside atmosphere. The 
results of the stack test showed that the drying oven emitted 
solvent at emission rate. 

6. Information provided by company name to the EPA pursuant 
to a Section 114 information request indicates that Respondent 
operates the drying oven at full capacity 14 hours per day, 6 
days per week. ' 

7. Under Section 010, the allowable emission rate for 
Respondent's drying oven, as determined by Table 030, is emission 
rate. Respondent emits % # amount, in excess of allowable 
emission rate. 

8. Therefore, Respondent is in violation, and is considered 
to be in violation until it establishes continuous compliance, of 
state administrative code, Section 010. [Respondent has been in 
violation of state administrative code, Section 010 since date. 
(Use if there are facts indicating the date noncompliance began 
prior to NOV issuance.)] 

ENFORCEMENT 

Section 113(a)(l) of the Act provides that at any time after 
the expiration of 30 days following the date of the issuance of 
this Notice, the Regional Administrator (delegated?) may, without 
regard to the period of violation, 

-issue an order requiring compliance with the 
requirements of the state implementation plan or 

·permit, or · 

[-issue an administrative penalty order. pursuant to 
Section il3(d) for civil administrative penalties of up 
to $25,000 per day of violation] (to be used after 
administrat~ve penalty regulations. are issued), 

- - . -
-bring a civil action pursuant to Section ll3(b) for 
injunctive relief and/or civil penalties of not more 
than $25,000 per day for each violation. 

Furthermore, for any person who knowingly violates any plan 
or permit requirement more than 30 days after the date of the 
issuance of this Notice, Section 113(c) provides for criminal 
penalties or imprisonment, or both. 

In addition, under Section 306(a), the regulations 
promulgated thereunder (40 CFR Part 15), and Executive Order 
11738, facilities to be utilized in federal contracts, grants and 
loans must be in full compliance with the Act and all regulations 
promulgated pursuant thereto. Violation of the Act may result in 



the subject facility being declared ineligible for participation 
in any federal contract, grant, or loan. 

PENALTY ASSESSMENT CRITERIA 

Section 113{e)(l) of the Act states that the court, as 
appropriate, shall, in determining the amount of penalty to be 
assessed, take into consideration (in addition to such other 
factors as justice may require) the size of the business, the 
economic impact of the penalty on the business, the violator's 
full compliance history and good faith efforts to comply, the 
duration of the violation as established by any credible evidence 
(including evidence other than the applicable test method), 
payment by the violator of penalties previously assessed for the 
same violation, the economic benefit of noncompliance, and the 
seriousness of the violation. 

Section 113(e)(2) of the Act allows the court to assess a 
penalty for each day of vi0latio~1 For purposes of determining 
the number of days of violation, where the EPACplaintiff) <or the 
relevant air pollution control agency) makes a prima f acie 
showing that the conduct or events giving rise to this violation 
are likely to have continued or recurred past the date of this 
NOV (or a previously issued air pollution control agency NOV for. 
the same violation), the days of violation shall be presumed to 
include the date of this NOV (or the previous NOV) and each and 
every day thereafter until Respondent establishes that continuous 
compliance has been achieved, except to the.extent that 
Respondent can prove by the preponderance of the evidence that 
there were intervening days during which no violation occurred or 
that the violation was not continuing in nature. 

OPPORTUNITY FOR CONFERENCE 

Respondent may, upon request, confer with EPA. The 
conference will enable Respondent to present evidence bearing on 
the finding of violation, on the nature of violation, and on any 
efforts it may have taken or pr0poses to·take to achieve 
compliance. Respondent has the right to be represented by 
counsel. A request for a conference must be made within L days 
of receipt of this NOV. The request for a conference or other 
inquiries concerning the NOV should be made in writing to : 

ORC Attorney 

EFFECTIVE DATE 

This NOV shall be effective immediately upon receipt. 
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UNITED ST A TES ENVIRONMENT A~ PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

~·~'.' ' 5 

MEMORANDUM 

SUBJECT: Enforcement Role in the 33/50 Program (Industrial 

FROM: 

Toxics Project) 

Raymond B. Ludwiszews i ~ 
Acting Assistant Administ a 
Off ice of Enforcement 

TO: Regional Administrators 
Assistant Administrators 
Associate Assistant Administrators 
General Counsel 
Inspector General 

Vigorous enforcement of existing requirements and a new 
focus on prevention of pollution at its source have been and will 
continue to be two of the highest priorities of the Agency. The 
two objectives are mutually reinforcing. A strong enforcement 
program can do much to foster pollution prevention by creating 
general incentives for the regulated community to eliminate or 
signifi~antly reduce pollutants to avoid liability, reduce costs 
of compliance, and reduce the possibility of incurring penalties 
for failure to comply with applicable requirements. 

The attached paper on the "Enforcement Role in the 33/50 
Program (Industrial Toxics Project)" clarifies how the Agency 
plans to reconcile the relationship between strong enforcement of 
existing requirements with the voluntary nature of the 33/50 
Program. In summary, no company or facility will be singled out 
for enforcement because of its participation or decision not to 
participate in the 33/50 Program. Conversely, vigorous 
enforcement will proceed, regardless of participation in the 
33/50 Program where we have discovered violations of 
environmental requirements. The companies from which EPA is 
seeking voluntary reductions in the 17 chemicals are also being 
apprised that participation in the Program will not shield them 
from any regulatory or enforcement action or risk-based targeted 
enforcement initiatives. 

@ Pnnted on Recycled Paper 
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We also will be implementing our recently issued •trnterim 
Policy on the Inclusion of Pollution Prevention and Recycling 
Provisions in Enforcement settlements". This policy encourages 
enforcement personnel to favor pollution prevention and recycling 
as a means of correcting violations or as supplemental 
environmental projects agreed upon during settlement 
negotiations. 

If you have any questions or concerns about this matter, 
please feel free to contact Cheryl Wasserman, Chief, Compliance 
Policy and Planning at (202) 382-7550. 

Attachment 

cc: Deputy Assistant Administrators 
Headquarters Compliance Off ice Directors 
OE Managers 
Daniel Esty 



3/21/91 
ENFORCEM.EN11' ROLE IN THE 33/50 PROGRAM (INDUSTRIAL TOXICS PROJECT) 

This paper describes how the Agency's enforcement 
authorities can foster the goals of the 33/50 Program (Industrial 
Toxics Project) and steps that EPA Headquarters a~d Regional 
personnel should take to ensure that implementation of the _ 
project is consistent with Agency compliance and.enforcement 
goals. 

The 33/50 Program (Industrial Toxics Project) is a non
regulatory Agency-wide effort to achieve, voluntarily, overall 
reductions in a group of seventeen toxic chemicals reported in 
the Toxics Release Inventory (TRI). Individual facilities are 
not singled out for reductions, nor are specific pollutants per 
se. Rather, the Administrator is seeking commitments from the 
contributors of these pollutants to achieve reductions of at 
least fifty percent of the pollutants, as a group, nation-wide 
over the next five years. This Program is a pilot program to 
determine what can be achieved cooperatively, and perhaps in a 
more expeditious manner than through reliance only on regulation 
and permitting of pollutants or individual facilities 
respectively. 

First, the Agency will continue efforts to reCJUlate, permit, 
and enforce reductions for the targeted chemicals, where 
appropriate. Nothing in the 33/50 Program (Industrial Toxics 
Project) is intended to impede or interfere with existing 
regulatory and enforcement activities at facilities which are 
releasing these substances or otherwise violating the law. The 
project is designed to add to, not detract from, these ongoing 
programs. To the extent that releases of the listed pollutants 
are regulated at particular facilities, EPA and the States will 
continue to closely monitor adherence to reductions which are 
enforceable requirements under requlatory permits or enforcement 
settlements. For example, EPA's lead enforcement initiative 
which focuses on violations of existing requirements, and 
regulatory clusters will proceed as planned, as will other 
efforts designed to reduce these chemicals based upon health and 
environmental factors generally or at particular sites. 

Second, enforcement can play an important role in project 
integrity by creating consequences for and deterring false or 
inaccurat& reporting. Enforcement can provide some assurance: 

1) that those that are releasing these chemicals have, in 
~act, reported the releases: and 

Ongoing EPA efforts to identify and pursue enforcement 
against those who have failed to, report, or failed to report 
releases of particular toxic chemicals, under the Toxics 
Release Inventory will continue. In particular, industrial 
sources which are likely contributors of the seventeen high 
priority pollutants but have not reported under the TRI are 



candidates under the neutral inspection scheme for 
inspection. such facilities may be screened by EPA Regional 
staff in cooperation with the States during planned 
inspections at such facilities for other purposes to 
determine if the absence of reporting appears appropriate. 

2) that claims of reductions by facilities and companies are 
accurate. 

Data quality audits, now a routine part of the compliance 
program for the Toxics Release Inventory, will be used to 
ensure proper reporting of baseline TRI releases and overall 
reported levels following reductions. The program should 
continue to explore opportunities to coordinate such reviews 
with other Agency inspections. 

Third, enforcement can provide a further impetus for 
voluntary reductions through enforcement settlement neqotiations. 
The Agency plans to use the opportunity presented by settlement 
negotiations for related violations to encourage consideration of 
changes to existing operations and processes which would either 
eliminate or reduce these and other pollutants. EPA will use its 
enforcement case screening process to identify current violators 
who are potential candidates for such pollution prevention 
conditions in federal enforcement settlements to achieve desired 
reductions. · 

Fourth, the conduct of the Agency•s enforcement program will 
be entirely consistent with the voluntary nature of the 33/50 
Program. The credibility of the 33/50 Program (Industrial Toxics 
Project) will depend upon on number of factors, particularly the 
ability to maintain its voluntary nature. 

1) companies and facilities which choose not to participate 
in the 33/50 Program will not be singled out for inspections 
or other enforcement activities because of their non
participation. 

2) companies and facilities that do malce commitments to the 
33/50 Program will not be subject to special data quality 
audit activities based on that collllllitment. 

Company facilities participating in the 33/50 Program may be 
subject to inspections to corroborate the quality of report 
under the Toxics Release Inventory (as noted in Principle 
J.2 above) only to the same extent as any other facilities 
might be inspected, but will not be subject to inspections 
specifically for the purposes of the 33/50 Program such as 
to review their baseline commitments, reduction plans 
proposed, or achievement of reduction goals. 

one exception to this will be voluntary participation of 
companies who would like to be considered for the Agency's 

· award and recognition program. The recognition system will 



include an activity to insure the credibility of the 
company's application for the award. 

Finally, in implementing the 33/50 Program we must follow 
~hree principles to ensure that a clear and consistent message is 
conveyed that we will continue to pursue vigorous .enforcement and 
regulatory action against such facilities or pollutants where 
appropriate, that voluntary agreements cannot shield signatories 
from enforcement and regulatory requirements and approaches, and 
that oppo~unities to use pollu~ion prevention conditions in 
enforcement settlement agreements are not foreclosed. Ta· do 
this: 

1) 33/50 Progra~ correspondence to companies, States, and 
facilities should include a caveat that nothing in the 
implementation of this project in any way substitutes for 
compliance with existing State, local and Federal regulatory 
and permit requirements, nor would it define future · 
enforceable levels of control required of the companies by 
states, localities or the Federal government to address 
concerns about toxic releases. ' 

2) Any 33/50 Program activity at the facility level should 
be preceded by careful review of the status of any pending 
regulatory and enforcemen~ actions at the site. Involved 
personnel at the Federal, state and local levels should be 
identified and consulted as to the merits of pursuing 
facility-specific voluntary reduction agreements before 
proceeding. Regions should specifically cross-reference the 
list of facilities on the 33/50 Proqram list with those who 
are current violators under any of the statutes and subject 
to enforcement before contact at the facility level. 

3) The purpose(s) of the voluntary commitments should be 
clearly articulated and distinguished from traditional 
requirements to reduce toxic releases through permits and 
enforcement actions • . 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON DC 20460 

JAN 11 1992 

Clarifications to the October 25, 1991 Clean Air Act 
Stationary Source Civil P~y Po~i 

John B. Rasnic, Director 1"r::~!./.{} ... .j le 
Stationary Source Compliance Divis ~10-
0ffice of Air and Radiation 

,1 7// / /j L1 UJ I 
Michael S. Alushin, Enforcement Counse~-'t'f .. · /..a,rJ.-. .. ,'j-: _,... 
Air Enforcement Division '] 
Off ice of Enforcement 

Addressees 

As a result of the many comments and suggestions received 
during the Administrative Enforcement Training in Chicago on 
November 5-6, 1991, we would like to clarify several issues 
regarding the October 25, 1991 Clean Air Act Stationary Source 
Civil Penalty Policy. In addition to the addressees, we are 
distribut~ng this clarification memorandum to all those who 
attended the training in Chicago. 

We would like to clarify that the toxicity of pollutant and 
sensit~vity of the environment figures of the gravity component 
apply .only to violations of emissions standards and to work 
practice or· technology standarc:;is that are serving as emissions 

- standards. In addition, the length of violation. .. figure of the 
gravity component is based on th~ numb.er of actual .. days, of 
violation, not calendar months.-. Tpe nomber of actual days of . 
violation should be counted and~di.V'ided by thirty to de.t-ermine the 
number of moI)ths. _ Any portion of. ·a•.:tl}.irty ~day period :should be 

;counted as .~nother·month .. In additi~n,- any days over ·a ·ealendar 
,year should be ·counted as another month (i.e., 368 days shoul~ p~ 
counted as 13 months) . · 

Several Regions questioned which enforcement forum would be 
appropriate where a portion of the violation occurred. C?ver:o. twelve 
months. from .the initiation of the enforcement action. · In ... 
determining whether the action may be pursued ad.minist~atlyely, 
EPA may oeyer drop viable causes of action. However, if some 
portion of the alleged violations occurred over- 12 months p~ior to 
filing of the complaint, the portion of those violations which 
occurred over 12 months prior to filing of the complaint may be 
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disregarded and the case may be pursued administratively with the 
following qualification. This can only be done where no causes of 
action are dropped and the resulting preliminary deterrence amount 
(PDA) is at least 90% of the PDA calculated with the entire length 
of all violations included. 

One Region suggested that Headquarters adopt an air-specific 
Supplemental Environmental Projects (SEP) policy. Both the 
Stationary Source Compliance Division (SSCD) and Air Enforcement 
Division (AED) will work next year to develop such a policy which 
will include examples of appropriate air SEPs. Supplemental 
Environmental Projects which are appropriate under the current 
Off ice of Enforcement guidance may be included in consent 
agreements and final orders (CAFOs) in administrative actions. 
As one Region suggested, this could be done by conditionally 
remitting a portion of an assessed penalty by requiring in the 
CAFO that the defendant pay that portion off set by the SEP unless 
all the actions required by the SEP are performed by a certain 
date. The burden is always on the defendant to establish that the 
SEP has been fully complied with. Actions which the respondent 
must take to come into compliance can not be addressed in the CAFO 
but must be addressed through 113(a) administrative compliance 
orders or a civil judicial action under 113(b) in accordance with 
the October 29, 1991 "Guidance on Choosing the Appropriate Forum 
in Clean Air Act Stationary Source Civil Enforcement." 

The penalty policy requires that members of the litigation 
team are responsible for ensuring their management agrees with any 
adjustment to the PDA. We would like to emphasize that each 
member of the litigation team must keep formal documentation of 
management concurrence in his or her case file. The documentation 
of management concurrence must include a signature on the penalty 
calculation worksheet (or similar document) by the first line 
supervisor of the team members. I I 

Finally, attached are three replacement pages which correct 
Example 3. The original example incorrectly left out a length of 
violation figure for the work practice violation. The appropriate 
length of violation figure should always be assessed for each 
violation. 

Several suggestions which were made have not yet been adopted 
but are under consideration. We will evaluate the implementation 
of the revised penalty policy after one year. To the extent 
changes in the policy are warranted, we will reconsider the 
unincorporated suggestions at that time. 

Several Regions disagreed with Example 1 in the policy 
because it only calculates the gravity component once even though 
the emissions standard applies to each individual boiler and was 
violated at several boilers at the same facility. The Regions 
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believed the gravity component should be calculated separately for 
each violation at each boiler. SSCD and ](ED have decided to 
maintain the position that in instances where a particular 
regulation applies to each individual emissions unit and the 
standard is violated at several emissions units, the gravity 
component is calculated only once for the entire facility. 
The main reason for this is a concern that calculating for each 
emissions unit separately would lead to unrealistically high 
penalties. Nonetheless, several factors will result in a higher 
penalty for these multiple unit violations. The economic benefit 
as calculated by BEN should be significantly higher if the 
standard is being violated at more than one emissions unit. 
The level of violation figure of the gravity component will also 
generally be higher if the standard is being violated at more than 
one emissions unit. Of course, the violation at each boiler would 
be separately alleged in the complaint. 

One Region suggested that the policy should allow the 
litigation team to mitigate the gravity component by as much as 
15% for degree of cooperation anytime the defendant is willing to 
settle. The penalty policy still takes the position that EPA 
expects every source to negotiate in good faith and come into 
compliance expeditiously and doing so doe~ not justify mitigation. 
The litigatio~ team still has room to negotiate under the policy. 
The penalty plead in the administrative complaint is generally the 
unmitigated preliminary deterrence amount. Therefore, any 
mitigation justified under the policy may take place during 
negotiations to reach a settlement. Also, the penalty plead in 
the administrative complaint is to be based on the most aggressive 
assumptions supported by the facts available at that time 
concerning such factors as length of violation and level of 
violation. These factors may be recalculated if defendants 
demonstrate that they are inaccurate. 

If you have any questions about these changes, please contact 
us or Scott Throwe in SSCD at FTS 678-8699 or (703) 308-8699 or 
Elise Hoerath in AED at FTS 260-2843 or (202) 260-2843. 

Attachment 

Addressees: Regional Administrators, Regions I - X 

Regional Counsels, Regions I - X 

Air Management Division Director 
Region I 

Air and Waste Management Division Director 
Region II 
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Air, Toxics and Radiation Management Division 
Director 
Region III 

Air, Pesticides, and Toxics Management Division 
Director 
Region IV 

Air and Radiation Division Director 
Region V 

Air, Pesticides, and Toxics Division Director 
Region VI 

Air and Toxics ·Division Director 
Regions VII, VIII, IX and X 

Bruce Rothrock, OCAPO 

Robert Heiss, OCAPO 

Jonathan Libber, OCAPO 

John Cruden, Chief 
Environmental Enforcement Section 
U.S. Department of Justice 

Bill Becker 
STAPPA-ALAPCO" 

cc: Scott s. Fulton 
Acting Deputy_Assistant Administrator 
Off ice of Enforcement 

Robert Van Huevelen 
Acting Director of Civil Enforcement 

John Seitz, Director 
Office of Air Quality Planning and Standards 
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CLEAN AIR ACT STATIONARY SOURCE CIVIL PENALTY POLIC~ 

I. INTRODUCTION 

. Section llJ.C~) of the Clean ~ir Act, 42 u.s.c. § 741J~b), 
p~o~ides ~he Adm~nistrator.of ~PA with the authority to commence a 
civil action against certain violators to recover a civil penalty 
of up to $25,000 per day per violation. Since July 8, 1980 EPA 
has sought the assessment of civil penalties for Clean Ai~ Act 
violations under Section 113(b) based on the considerations listed 
in :the . statute and the quidance provided in ~e Ciyil Penalty 
Policy issued on that date. 

On February 16, 1984, EPA issued the Policy on ciyil Penalties 
(GM-21) and a Framework for Statute-Specific Approaches to Pgpalty 
Assessments (GM-22). The Policy focuses on the general philosophy 
behind the penalty program. The Framework provides quidance to 
each program on how to develop medium-specific penalty policies.
The Air Enforcement program followed the Policy and the Framework 
in drafting the Clean Air Act Stationary source Civil Penalty 
Policy, which was issued on Septeml::>er 12, 1984, and revised March 
25, 1987. This policy amends the March 25, 1987 revision, 
incorporating EPA' s further experience in calculating and 
negotiating penalties. This quidance document governs only 
stationary source violations of the Clean Air Act. All violations 
of Title II of the Act are governed by separate guidance. 

The Act was amended on November 15, 1990, providing the 
Administrator with the authority to issue administrative penalty 
orders in section llJ(d), 42 u.s.c. § 7413(d). These penalty 
orders may assess penalties of up to $25,000 per day of violation 
and are generally authorized in cases where the penalty sought is 
not over $200,000 and the first alleged date of violation occurred 
no more than 12 months prior to initiation of the administrative 
action. In an effort to provide consistent application of· the 
Agency's civil penalty authorities, this penalty policy will serve 
as the civil penalty guidance used in calculatinq administrative 
penal ties under Section 113 ( d) of the Act and will be used in 
calculating a minimum settlement amount in civil judicial cases 
brought under Section ll3(b) of the Act. 

In calculating the penalty amount which should be souqht in an 
administrative complaint, the economic be~efit of ~oncompliance ~nd 
a gravity component should be calculated ~der ~is penalty pol~cy 
using the most aggressive assumptions supportable. Pleadings will 
always include the full economic benefit component. As a qeneral 
rule, the gravity component of ~he penalty plead in a~inist=ati7a 
complaints may not be mitigated. However, the qrav1ty component 
portion of the plead penalty may be mitigated by up to ten per cent 
solely for deqree of cooperation. Any mitiqation.tor t~is fac~o= 
must be justified under Section II.B.4.b. of this. Policy. Th: 
total mitigation for good faith efforts to comply for purpose or 
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de~ermininq a settlement amou~t =ay ~ever ex=eed thirty per cent. 
~pplicabl~ adjustment factors w~ich aggravate the penalty must be 
lncluded i~ the. amount plea.d in the administrative complaint. 
Where key f inanci.al or cost fiqures are not available for example 
those costs involved in calculating the BEN calc~lation the 
highest figures supportable should be used. ' 

This policy will ensure the penalty plead iri the complaint is 
never lower.than any revised penalty calculated later based on more 
detailed information. It will also encourage sources to provide 
the litigation tear:i with the more accurate cost or f inar.cial 
information. The penalty may then be recalculated during 
negotiations where justified under this policy to reflect any 
appropriate adjustment factors. In administrative cases, where the 
penalty is recalculated based upon information received in 
negotiations or the prehearing exchange, the administrative -
complaint must be amended to reflect the new amount if the case is 
going to or expected to go to hearing. This will ensure the 
ccr:iplaint reflects the amount the govern~ent is prepared to justify 
at the hearing. This pleading policy also fulfills the obligation 
of 40 C.F.R. § 22.l4(a)(5) that all administrative complaints 
include "a statement explaining the reasoning behind the proposed 
penalty." 

This policy reflects the factors enumerated in Section 113(e) 
that the court (in Section 113(b) actions) and the Ad?llinist~ator 
(in section 113(d) actions) shall take into consideration in the 
assessment of any penalty. These factors include: the size of 
the business, the economic impact of the penalty on the business, 
the violator's full compliance history and good faith efforts to 
comply, the duration of the violation, payment by the violator of 
penalties assessed for the sa~e violation, the eceno~ic benefit of 
noncompliance, the seriousness of the violation and such other 
factors as justice may require. 

This document is not· meant to control the penalty amount 
requested in judicial actions to enforce existing consent decrees. 1 

In judicial cases, the use of this guidance is limited to pre-trial 
settlement of enforcement actions. In a trial, government 
attorneys may find it relevant and helpful to introduc7 a penalty 
calculated under this policy, as a point of reference in a demand 
for penalties. However, once a case goes to trial, gove~nl!1ent 
attorneys should demand a larger penalty than the minimum 
settlement figure as calculated under the policy. 

1 In these actions, EPA will normally seek the penalty amount 
dictated by the stipulated penalty provisions of the consent 
decree. If a consent decree contains no stipulate\! pe~a~ ty 
provisions, the case development team should propose pena ... t1es 
suitable to vindicate the authority of tr.e Court. 
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The general policy applies to most Clean Air Act violations. 
There are some types of violations, however, that have 
characteristics which make the use of the_ general policy 
inappropriate. These are treated in separate guidance, included as 
appendices. Appendix I covers violations of PSD/NSR permit 
requirements. Appendix II deals with the gravity component for 
vinyl chloride NESHAP violations.' Appendix III covers the economic 
benefit and gravity components for asbestos NESHAP demolition and 
renovation violations. The general policy applies to violations of 
volatile organic compound regulations where the method of 
compliance involves installation of control equipment. Separate 
guidance is provided for voe violators which comply through 
reformulation (Appendix IV). Appendix VI deals with the gravity 
component for volatile hazardous air pollutants violations. 
Appendix VII covers violations of the residential wood heaters NSPS 
regulations. Violations of the regulations to protect 
stratospheric ozone are covered in Appendix VIII. These appendixes 
specify how the gravity component and/or economic benefit 
components will be calculated for these types of violat~ons. 
Adjustment, aggravation or mitigation, of penalties calculated 
under any of the appendixes is governed by this general penalty 
policy. 

This penalty policy contains two components. First, it 
describes how to achieve the goal of deterrence through a penalty 
that removes the economic benefit of noncompliance and reflects the 
gravity of the violation. Second, it discusses adjustment factors 
applied so that a fair and equitable penalty will result. The 
litigation team2 should calculate the full economic benefit and 
gravity components and then decide whether any of the adjustment 
factors applicable to either component are appropriate. The final 
penalty obtained should never be lower than the penalty calculated 
under this policy taking into account all appropriate adjustment 
factors including litigation risk and inability to pay. 

All consent agreements should state that penalties paid 
pursuant to this penalty policy are not deductible for federal tax 
purposes under 28 u.s.c. S 162(f). 

2 With respect to civil judicial cases, the litigation team 
will consist of the Assistant Regional Counsel, the Office of 
Enforcement attorney, the Assistant United States Attorney, the 
Department of Justice attorney from the Environmental Enforcement 
Section, and EPA technical professionals assigned to the case. 
With respect to administrative cases, the litigation team will 
generally consist of the EPA technical professional and Assistant 
Regional Counsel assigned to the case. ,The recommendation of the 
litigation team must be unanimous. If a unanimous position cannot 
be reached, the matter should be escalated and a decision made by 
EPA and the Department of Justice managers, as required. 
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The procedures set out in this document are intended solely 
for the guidance of qovernment personnel. They are not intended 
and cannot be relied upon to create riqhts, substantive or 
procedural, enforceable by any party in litiqation with the United 
states. The Aqency reserves the riqht to act at variance with tpis 
policy and to chanqe it at any time without public notice. 

This penalty policy is effective immediately with respect to 
all cases in which the first penalty offer has not yet been 
transmitted to the opposinq party. 

II. THE PRELIMINARY DETERRENCE AMOUNT 

The February 16, 1984, Policy on Civil Penalties establishes 
deterrence as an important qoal of penalty assessment. More 
specifically, it says that any penalty should, at a minimum, remove 
any siqnif icant economic benefit resultinq from noncompliance. In 
addition, it should include an amount beyond recovery of the 
economic benefit to reflect the seriousness of the violation •. That 
portion of the penalty which recovers the economic benefit of 
noncompliance is referred to as the "economic benefit component;" 
that part of the penalty which reflects the seriousness of the 
violation is referred to as the "qravity component." When 
combined, these two components yield the "preliminary deterrence 
amount." 

This section provides quidelines for'calculatinq the economic 
benefit component and the qravity component. It will also discuss 
the limited circumstances which justify adjustinq either component. 

A. THE ECONOMIC BENEFIT COMPONENT 

In order to ensure that penalties recover any siqnificant 
economic benefit of noncompliance, it is necessary to have reliable 
methods to calculate that benefit. The existence of reliable 
methods also strenqthens the Aqency's position in both litiqation 
and neqotiation. This section sets out quidelines for computing 
the economic benefit component. It first addresses costs which are 
delayed by noncompliance. Then it addresses costs which are 
avoided completely by noncompliance. It also identifies issues to 
be considered when computing the economic benefit component for 
those violations where the benefit of noncompliance results from 
factors other than cost savings. The section concludes with a 
discussion of the limited circumstances where the economic benefit 
component may be mitiqated. 

1. Benefit from delayed costs 

In many instances, the economic advantaqe to be derived from 
noncompliance is the ability to delay makinq the expenditures 
necessary to achieve compliance. For example, a facility which 
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fails to install ~ scrubber will eventually have to spend the money 
needed to install the scrubber in order to achieve compliance. 
But, by deferring these capital costs until EPA or a state takes an 
enforcement action, that facility has achieved an economic benefit. 
Among the types of violations which may result . in savings ft'om 
deferred cost are the following: 

Failure to install equipment needed to meet emission 
control standards. · 

Failure to effect process changes needed to reduce 
pollution. 

• Failure to test where the test still must be performed. 

Failure to install required monitoring equipment. 

The economic benefit of delayed compliance should be computed 
using the "Methodology for Computing the Economic Benefit of 
Noncompliance," which is Technical Appendix A of the BEN' User's 
Manual. This document provides a method for computing the economic 
benefit of 'noncompliance based on a detailed economic analysis. 
The method is a refined version of the method used in the previous 
Civil Penalty Policy issued July 8, 1980, for the Clean Water Act 
and the Clean Air Act. BEN is a computer program available to the 
Regions for performing the analysis. Questions concerning the BEN 
model should be directed to the Program Development and Training 
Branch in the Office of Enforcement, FTS 475-6777. 

2. Benefit from ayoided costs 

Many types of violations enable a violator to avoid 
permanently certain costs associated with compliance. These 
include cost savings for: 

Disconnecting or failing to properly operate and maintain 
existing pollution control equipment (or other equipment 
if it affects pollution control). 

• Failure to employ a sufficient number of adequately 
trained staff. 

Failure to establish or follow precautionary methods 
required by regulations or permits. 

Removal of pollution equipment resultinq in process, 
operational, or maintenance savings. 

Failure to conduct a test which is no longer required. 
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Disconnecting or failing to properly operate and maintain 
required monitoring equipment. 

Operation and maintenance of equipment that the violator 
failed to install. 

The benefit from avoided costs must also be computed using 
methodology in Technical Appendix A of the BEN User's Manual. 

The benefit from delayed and avoided costs is calculated 
together, using the BEN computer program, to arrive at an amount 
equal to the economic benefit of noncompliance for·the period from 
the first provable date of violation until the date of compliance. 

As noted above, the BEN model may be used to calculate only 
the economic benefit accruing to a violator through delay or 
avoidance of the costs of complying with applicable requirements of 
the Clean Air Act and its implementing regulations. There are 
instances in which the BEN methodology either cannot compute or 
will fail to capture the actual economic benefit of noncompliance. 
In those instances, it will be appropriate for the Agency to 
include in its penalty analysis a calculation of the econom~c 
benefit in a manner other than that provided for in the BEN 
methodology. 

In some instances this may include calculating and including 
in the economic benefit component profits from illegal activities. 
An example would be a source operating without a preconstruction 
review permit under PSD/NSR regulations or without an operating 
permit under Title v. In such a case, an additional calculation 
would be performed to determine the present value of these illegal 
prof its which would be added to the BEN calculation for the total 
economic benefit component. Care must be taken to account for the 
preassessed delayed or avoided costs included in the BEN 
calculation when calculating illegal profits. Otherwise, these 
costs could be assessed twice. The delayed or avoided costs 
already accounted for in the BEN calculation should be subtracted 
from any calculation of illegal prof its. 

3. Adiusting the Economic Benefit component 

As noted above, settling for an amount which does not recover 
the economic benefit of noncompliance can encourage people to wait 
until EPA or the State begins an enforcement action before 
complying. For this reason, it is general Agency policy not to 
adjust or mitigate this amount. There are three general 
circumstances (described below) in which mitigating the economic 
benefit component may be appropriate. However, in any individual 
case where the Agency decides to mitigate the economic benefit 
component, the litigation team must detail those reasons in the 
case file and in any memoranda accompanying the settlement. 
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Following are the limited circumstances in which EPA can 
mitigate the economic benefit component of the penalty: 

a. Economic benefit 
insignificant amount 

component involves 

Assessing the economic benefit component and subsequent 
negotiations will often represent a substantial commitment of 
resources. Such a commitment may not be warranted in cases where 
the magnitude of the economic benefit component is not likely to be 
significant because it is not likely to have substantial financial 
impact on the violator. For this reason, the litigation team has 
the discretion not to seek the economic benefit component where it 
is less than $5, 000. In exercising that discretion, the litigation 
team should consider the following factors: 

Impact on violator: The likelihood that assessing the 
economic benefit component as part of the penalty will 
have a noticeable effect on the violator's competitive 
position or overall prof its. If no such effect appears 
likely, the benefit component should probably not be 
pursued. · 

The size of the gravity component: If the gravity 
component is relatively small, it may not provide a 
sufficient deterrent, by itself, to achieve the goals of 
this policy. In situations like this, the litigation 
team should insist on including the economic benefit 
component in order to develop an adequate penalty. 

b. compelling public concerns 

The Agency recognizes that there may be some instances where 
there are compelling public concerns that would not be served by 
taking a case to trial. In such instances, it may become necessary 
to consider mitigating the economic benefit component. This may be 
done only if it is absolutely necessary to preserve the 
countervailing public interests. Such settlement might be 
appropriate where the following circumstances occur: 

The economic benefit component may be mitigated where 
recovery would result in plant closings, bankruptcy, or 
other extreme financial burden, and there is an important 
public interest in allowing the firm to continue in 
business. Alternative payment plans, such as installment 
payments with interest, should be fully explored before 
resorting to this option. Otherwise, the Agency will 
give the perception that shirking one's environmental 
responsibilities is a way to keep a failing enterprise 
afloat. This exemption does not apply to situations 
where the plant was likely to close anyway, or where 
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there is a likelihood of continued harmful noncompliance. 

The ~conomic benefit component may also be mitigated in 
enforcement actions against nonprofit public entities, 
such as municipalities and publicly-owned utiliti~s, 
where assessment threatens to disrupt continued provision 
of essential public services. 

c. concurrent section 120 administrative action 

EPA will not usually seek to recover the economic benefit of 
noncompliance from one violation under both a Section 113(b) civil 
judicial action or llJ(d) civil administrative action and a Section 
120 action. Therefore, if a Section 120 administrativ~ action is 
pending or has been concluded against a source for a particular 
violation and an administrative or judicial penalty settlement 
amoUQt is being calculated for the same violation, the economic 
benefit component need not include the period of noncompliance 
covered by the Section 120 administrative action. 

In these cases, although the Agency will not usually seek 
double recovery, the litigation team should not automatically 
mitigate the economic benefit component by the amount assessed in 
the Section 120 administrative action. The Clean Air Act allows 
dual recovery of the economic benefit, and so each case must be 
considered on its individual merits. The Agency may mitigate the 
economic benefit component in the administrative or judicial action 
if the litigation team determines such a settlement is equitable 
and justifiable. The litigation team should consider in making 
this decision primarily whether the penalty calculated without the 
Section 120 noncompliance penalty is a sufficient deterrent. 

B. THE GRAVITY COMPONENT 

As noted above, the Policy on Civil Penalties specifies that 
a· penalty, to achieve deterrence, should recover any economic 
benefit of noncompliance, and should also include an amount 
reflecting the seriousness of the violation. Section 113 (e) 
instructs courts to take into consideration in setting the 
appropriate penalty amount several factors including the size of 
the business, the duration of the violation, and the seriousness of 
the violation. These factors are reflected in the "gravity 
component." This section of the policy establishes an approach to. 
quantifying the gravity component. 

Assigning a dollar figure to represent the gravity of the 
violation is a process which must, of necessity, involve the 
consideration of a variety of factors and circumstances·. Linking 
the dollar amount of the . gravity component to these objective 
factors is a useful way of insuring that violations of 
approximately equal seriousness are treated the same way. These 
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objective factors are designed to reflect those listed in Section 
llJ(e) of the Act. 

The specific objective factors in this civi1 penalty policy 
designed to measure the seriousness of the violation and reflect 
the considerations listed in the Clean Air Act are as follows: 

Actual or possible harm: This factor focuses on whether 
(and to what extent) the activity of the defendant 
actually resulted or was likely to result in the emission 
of a pollutant in violation of the level allowed by an 
applicable State Implementation Plan, federal regulation 
or penlit. 

Importance to the reaulatorv scheme: This factor focuses 
on the importance of the requirement to achievin~ the 
goals of the Clean Air Act and its implementing 
regulations. For example, the NSPS regulations require 
owners and operators of new sources to conduct emissions 
testing and report the results within a certai'n t~e 
after start-up. If a source owner or operator does not 
report _the test results, EPA would have no way of knowing 
whether that source is complying with NSPS emissions 
limits. 

• Size of violator: The gravity component should be 
increased, in proportion to the size of the violator's 
business. 

The assessment of the first gravity component factor listed 
above, actual or possible harm arising from a violation, is a 
complex matter. For purposes of determining how serious a given 
violation is, it is possible to distinguish violations based on 
c~rtain considerations, including the following: 

• AD1ount of pollutant: Adjustments based on the amount of 
the pollutant emitted are appropriate. 

Sensitiyity of tbe environm,ent: This factor focuses on 
where the violation occurred. For example, excessive 
emissions in a nonattainment area are usually more 
serious than excessive emissions in an attainment area. 

• Toxicity of tbe pollutant: Violations involving toxic 
pollutants requlated by a National Emissions Standard for 
Hazardous Air Pollutants (NESHAP) or listed under Section 
112(b) (1) of the Act are more serious and should result 
in larger penalties. 
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The length of time a violation continues: Generally, the 
longer a vio~ation continues uncorrected, the greater the 
risk of harm. 

size of violator: A corporation's size is indicated by 
its stockholders' equity or "net worth." This value 
whi7h is calculated by adding the value of capital stock; 
capital surplus, and accumulated retained earnings, 
corresponds to the entry for "worth 11 in the Dun and 
B~adstreet reports ~or publicly traded co;~orations. The 
sl=pler bockkeeping me~hods employed by sole 
proprietorships and partnerships allow determination of 
their size on the basis of net current assets. Net 
current assets are calculated by subtracting current 
liabilities from current assets. 

The following dollar amounts assigned to each factor should be 
added together to arrive at the total gravity component: 

1. Actual or possible harm 

a. Level of violation 

Percept Above Standard' 
l - 30% 

31 - 60% 
61 - 90% 
91 - 120% 

121 - 150% 
151 - 180% 
181 - 210% 
211 - 2~0% 
241 - 270% 
271 - 300% 
over 300% 

po11ar >.mount 
$ 5,000 
10,000 
15,000 
20,000 

_25,000 
30,000 
35,000 
40,000 
45,000 
50,000 
50,000 + $5,000 for each 30% or fraction 
of 30% increment above the standard 

This factor should be used only for violations of emissions 
standards. Ordinarily the highest documented level of violation 
should be used. If that level, in the opinion of the litigation 
team, is not representative of the period of violation, then a more 
representative level of violation may be used. This f iqure should 
be assessed for each emissions violation. For example, if a source 
-.·:..:.c!-4 e:u:. 'ts par'tic-w!ate :ili.at-:er is s~ject to cot~ a:i cpaci ~Y 
s~andar1 and a mass emission standard and is in violation of bot~ 
standards, this figure should be assessed for both violations. 

> Co~p~iance is equivalent to 0% above the emission stancard. 
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b. Toxicity of the pollutant 

Violations . of NESHAPs emission .sta.ndard~ not. handled by -a 
separate appendix and non-NESHAP emission violations involving 
pollutants listed in Section 112(b)(l) of the Clean Air Act 
Amendments of 1990•: Sl5,000 for each hazardous air pollutant for 
which there is a violation. 

only). 
c. Sensitivity ot environment (for SIP and NSPS cases 

The penalty amount selected should be based on the status of 
the air quality control district in question with respect to the 
pollutant involved in the violation. 

l. Nonattainment Areas 

i. ozone: 

Extreme 
severe 
Serious 
Moderate 
Marqinal 

$18,000 
16,000 
14,000 
12,000 
10,000 

ii. carDon Monoxide and Particulate Matter: 

Serious 
Moderate 

$14,000 
12,000 

iii. All Other Criteria Pollutants: $10,000 

2. Attainment area PSD Class I: $ 10,000 

3. Attainment area PSO Class II or III: $ s,ooo 

d. Lenc;th of time of violation 

To determine the lenqth of time.of violation for purposes of 
calculating a penalty under this policy, violations should be 
assumed to be continuous from the first provable date of violation 
until the source demonstrates compliance if there have been no 
significant process or operational changes. If the source has 
affirmative evidence, such as continuous emission monitoring data, 

• An example of a non-NESHAP violation involving a hazardous 
air pollut.ant would be a violation cf a volatile orqanic coapound 
(VOC) standard in a State Imclementat.ion Plan involvinq a voe 
contained in the Section ll2(b)-(l) list. of pollutants for which ho 
NESHAP has yet been promulgated. 
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to show that the violation •as not continuous, appropria~e 
adjustnents should be made. In determining the length of 
violation, the litigation team should take full advantage of-the 
pr7sump.t1on regarding continuous violation in Section ll3 ( e) ( 2) . 
This figure should be assessed separately for each violation, 
includinq procedural violations such as monitoring, recordkeeping 
and reporting violations. For example, if a source violated an 
emissions standard, a testing requirement, and a reporting 
requirement, three separate length of violation ~igures should be 
assessed, one for each of the three violations based on how long 
each was violated. 

Months Dollars 
0 - 1 $ 5,000 
2 - 3 8,000 
4 - 6 12,000 
7 - 12 15,000 

13 - 18 20,000 
19 - 24 25,000 
25 - 30 30,000 
31 - 36 35,000 
37 - 42 4D,OOO 
43 - 48 45,000 
49 - 54 50,000 
SS - 60 55,000 

2. Importance tc the regulatory scheme 

The fellowing violations are also very significant in the 
regulatory schem~ and therefore require the assessment of the 
following penalties: 

Work Practice Standafd Violations: 
failure to perform a work practice requirement: 

$10,000-15,000 
(See Appendix III for Asbestos NESHAP violations.) 

Reportinq and Notification Violations: · 
- failure to report or notify: $15,000 
- fate report or notice: $5,000 
- incomplete report or notice: $5,000 ~ $15~000 
(See Appendix III for Asbestos NESHAP violations.) 

Recordkeeping Violations: 
& .: .. ··- ....... k"'e- -- _ • .:-~...a -e--.. ...as • $ 1 = ,...""O - .a_ ..... e .. ..., c;; ti' ·=~---~ .... ww•w. • ...~,...,..,,,, 

- i~co~plete records: $5,000 - $15,000 
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Testinq Violstions: 
- failure to conduct required performance testinq or 

testinq using an improper test ~ethod: $15,000 -
- late performance test or performing a required test 

method using an incorrect procedure: $5,000 

Permittinq Violations: 
- failure to obtain an operating permit: $15,000 

failure to pay permit tee: See section 
502(b)(3)(C)(ii) ot the Act 

Emission control Equipment Violations: 
- failure to operate and maintain 
required by the Clean Air Act, 
regulations or a permit: $15,ooo 

intermittent or improper operation 
control equipment: $5,000-15,000 

Monitorinq Violations: 

control equipment 
its implementing 

or maintenan~e of 

- failure to install monitorinq equipment required by 
the Clean Air Act, its implementing regulations or a 
permit: $15,000 
- late installation of required monitoring equipment: 
$5,000 . 
- failure to operate and maintain required moni torinq 
equipment: $15,ooo 

Violations of Adllinistrative orders•: $15,000 
• 

Section 114 Requests-for Information Violations: 
- failure to respond: $15,000 
- incomplete response: $5,000 - $15,000 

Compliance Certitication Violations: 
- failure to submit a certification: $15,000 
- late certifications: $5,000 
- incomplete certifications: $5,000 - $15,000 

Violations of Permit Schedules of compliance: 
- failure to meet interim deadlines: $5,000 
- failure to submit progress reports: $15,000 
- incomplete progress reports: $5,000 - $15,000 
- late progress reports: $5,000 

5 This f iqure should be assessed even if the violat~on of the 
administrative order is also a violation of another requ1rement ~f 
t!:e Act, for example a NESHAP or NSPS requirement~ In this 
situation, the fiqure for violation of the administrativ~ order is 
in addition to appropriate penalties for violating the other 
require~ent of the Act. 



- 14 -

A penalty range is provided for work practice violations to 
al lo·,,. Regions some discretion depending on the severity of the 
violation. complete disregard of work practice requirements should 
be assessed the full $15,000 penalty. Penalty ranges are provided 
for incomplete notices, reports, and record.keeping to allow the 
Regions some discretion depending on the seriousness of the 
omissions and how critical they are to the requlatory program. If 
the source omits information in notices, reports or records which 
document the source's compliance status, this omission should be 
treated as a failure to meet the requireoent and assessed Sl5,ooo. 

A late notice, report or test should be considered a failure 
to notify, report or test if the notice or report is submitted or 
the test is performed after the objective of the requirement is no 
lonqer served. For example, if a source is required to submit a _ 
notice of a test so that EPA may observe the test, a n.ot1ce 
received after the test is performed would be considered a failure 
to notify. 

. 
Each separate violation under this section should be assessed 

the corresponding penalty. For example, a NSPS source may be 
required to notify EPA at startup and oe su.bject to a separate 
quarterly reportinq requirement thereafter. If the source fails to 
sul:Smi t the initial start-up notice and violates the subsequent 
reporting requirement, then the source should be assessed $15,000 
under this section for each violation. In addition, a length of 
violation figure should be assessed for each violation based on how 
long each has been violated. Also, a figure reflecting the size of 
the violator should be assessed once for the case as a whole. If, 
however, the source violates the same reportinq requirement over a 
period of time, for example by failing to submit quarterly reports 
for one year, the source should be assessed one $15,000 penalty 
under this section for failure to submit a report. In addition, a 
length of violation figure of $15,000 for 12.months 9f violation 
and a size of the violator fiqure should be assessed. 

3. Size of the violator 

Net wortp (corporations): or net current assets (partnerships 
and sole proprie~orships): 

Under $100,000 
$100,001 - $1,000,000 

l,000,001 - 5,000,000 
5,000,001 - 20,000,000 

20,000,001 - 40,000,000 
40,000,001 - 70,000,0CO 
70,000,001 - 100,000,000 

over 100,000,000 

$2,000 
5,000 

10,000 
20,000 
35,000 
50,000 
70,000 . 
70,000 + $25,000 for eve~y 
additional $30,000,000 o~ 
fraction thereof 
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In the case of a company with more than one facility the size 
of th~ violate! is det~rmin~d bas~d. on the cQmpany;s entire 
operat1oz:, _not JUSt the ~iolat1nq fac1l1ty. With reqard to parent 
and subs1d1ary . corporations, only the size of the entity sued 
should be considered. Where the size of the violator fiqure 
represents over sot of the total preliminary deterrence amount the 
litigation team may reduce the size of the violator fiqure t~ 50% 
of the preliminary deterrence amount. 

The process by which the gravity component was computed must 
be memorialized in the case file. Com.bininq the economic bene£1~ 
component with the qravity component yields the preliminary 
deterrence amount. 

4. Adjusting the Gravity Component 

The second goal of the Policy on Ciyil Penalties is the 
equitable treatment of the regulated community. One importan.t 
mechanism tor promoting equitable treatment is to include the 
economic benefit component discussed above in a civil penalty 
assessment. This approach prevents violators from benef i ttinq 
economically from their noncompliance relative to parties which 
have complied with environmental requirements. 

I 

In addition, in order to promote equity, the system for 
penalty assessment must have enouqh flexibility to account for the 
unique facts of each case. Yet it still must produce consistent 
enough results to ensure similarly-situated violators are treated 
similarly. This is accomplished by identifyinq many of th_e 
legitimate differences between cases and providinq quidelines for 
how to adjust the qravity component amount when those facts· occur. 
The application of these adjustments to the qravity component p~1or 
to the commencement of nec;otlation yields the initial minimum 
settlement amount. During the course of negotiation, the 
litigation team may further ad just this f iqure based on new 
information learned durinq negotiations and discovery to yield the 
adjusted minimWll settlement acount. 

The PU?"P.Ose of this section is to establish adjustment factors 
which promote flexibility while maintaininq national consistency. 
It sets guidelines for adjustinq the qravity component which 
account for some factors that frequently distinquish different 
cases. Those factors are: degree of willfulness or neqliqence, 
degree of cooperation, history of noncompliance, and en~ironmental 
damage. These adjustment factors apply only to uie grav1~y 
component and not to the economic benefit compcnent. Violators 
bear the burden of justifying mitigation adjustments they propose. 
The gravity component may be mitigated only for degree of 
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cooperation as specified in II.B.4.b. The gravity component may be 
aggravated by as :::iuch as 100% for the other factors discussed 
below: degree of willfulness or negligence, history of 
noncompliance, and environmental damage. 

The litiqation·team is required to base any adjustment of-the 
qravity comp~nent on the factors mentioned and to carefully 
document the reasons justifying its application in the particular 
case. The entire litigation team must agree to any adjustments to 
the preliminary deterrence amount. Members of the litiqat~on tea~ 
are responsiule for ensuring their management also agrees with any 
adjustments to the penalty proposed by the litigation team. 

a. Degree of Willfulness or Negligence 

This factor may be used only to raise a penalty. The Clean 
Air Act is a strict liability statute for civil actions, so that 
willfulness, or lack thereof, is irrelevant to the deter:ii~aticr. of 
leqal liability. However, this does not render the violator's 
willfulness or negligence irrelevant in assessing an appropriate 
penalty. Knowing or willful violations can give rise to criminal 
liability, and the lack of any negligence or willfulness would 
indicate that no addition to the penalty based on this factor is 
appropriate. Between these two extremes, the willfulness or 
neqligence of the violator should be reflected in the amount of t~e 
penalty. 

In assessinq the degree of willfulness or negligence, all of 
the following points should be considered: 

The degree of control the. violator had over the events 
constituting tne violation. 

The foreseeability of the events constituting the 
violation. 

• The level of sophistication within the industry in 
dealing with compliance issues or the accessibility of 
appropriate control technoloqy (if this information is 
readily available). This should be balanced against the 
technology-forcing nature of the statute, where 
applicable. 

'!'he exte!"\t to which the v:.c~~1::=.- i:'! fact. knew cf the 
legal requirement which was violated. 

b. Degree of CQCperation 

The degree of cooperation of the viol~tor ~n remedy~ng the 
violation is an acpropr1ate f ac~or t~ ccr.s1de~ in ad;ust1r.g ~~e 
penalty. In sone cases, this factor may justify aggrava~ion of the 
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gravity component because the source is not making efforts to come 
into compliance and is negotiating with the agency in bad fait~ or 
refusing to nego~iaee. This factor may justify mitigation of the 
gravity component in the circumstances specified below where the 
violator institutes comprehensive corrective action after discovery 
of the violation. Prompt correction of violations will be 
encouraqed if the violator clearly sees that it will be financially 
disadvantageous to litigate without remedying noncompliance. EPA 
expects all sources in ~iolation to come into compliance 
expeditiously and to negotiate in qood faith. Therefore, 
mitigation based on this fact-Or is li~ited to no more t~an 30% o: 
the gravity component and is allowed only in the following three 
situations: 

l. Prompt reporting of noncompliance 

The gravity component may be mitigated when a source promptly -
reports 'its noncompliance to EPA or the state or local air 
pollution control agency where there is no legal obligation to do 
so. 

2. Prompt correction of enyironmental problems 

The gravity component may also be mitigated where a source 
makes extraordinary ef fo~s to avoid violating an imminent 
requirement or to come into compliance after learning of a 
violation. such efforts may include paying for extra work shi·fts 
or a p~emium on a contract to have control equipment installed 
sooner or shuttinq down the facility until it is operating in 
compliance. 

3. Cooperation during pre-filing investigation 

some mitiqation may also be appropriate in instances where the 
·defendant is cooperative durinq EPA's pre-filinq investigation of 
the source's compliance status or a particular incident. 

c. History ot Noncompliance 

This factor may be use.i only to raise a penalty. Evidence 
that a party has violated 'n environmental requirement be~ore 
clearly indicates that the party was not deterred by a previous 
governmental 'enforcement response. Unless one of the violations 
was caused by factors entirely out of the control of the violator, 
the penalty should be increased. The litiqation team should check 
for and consider prior violations under all environmental statutes 
enforced by the Aqency in determininq the amount of the adjustment 
~o be made under this !actwr. 

In determining the size of this adjustment, the litiqation 
team should consider the following points: 

• Similarity of the violation in question to prior 
violations. 
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Time elapsed since the prior violation. 

~he nu~~er of prior violations. 

Violator's response to prior violation(s) with regard to 
correcting the previous problem' and attempts to avoid 
future violations. 

• The extent to which the gravity component has already 
been increased due to a repeat violation. (For example, 
under the Asbestos Det:1oli ti on and Renovation Penalty 
Policy in Appendix III.) 

A violation should generally be conside"?"ed "similar" if a 
previous enforcement response should have alerted the party to a 
particular type of compliance problem. Some facts indicating a _ 
"similar violation" are: 

Violation of the same pen:iit. 

Violation of the same emissions standard. 

Violation at the same process points of a source. 

• Violation of the same statutory or regulatory provision. 

• A similar act or omission. 

For purposes of this section, a "prior violation" includes any 
act or omission resulting in a State, local, or federal enforcement 
response (~, notice of violation, warning letter, administrative 
order, field citation, complaint, consent decree, consent 
agreement, or administrative and judicial order) under. any 
environmental statute enforced by the Agency unless subsequently 
dismissed or withdrawn on the grounds that the party was not 
liable. It also includes any act or omission for which the 
violator has previously been given written notification, however 
informal, that the requlating agency believes a violation exists. 
In researchiQg a defendant's compliance history, the litiga~ion 
team should check to see if the defendant has been listed pursuant 
to Section 306 of the Act. 

In the case of large corporations with many divisions or 
wholly-owned subsidiaries, it is sometimes difficult to determine 
~~ether a ~ri~r violation bv the oarent corporation should tr1gge~ 
the adjustments described ln this s.ection.. New own.erst:iP often 
raises similar problems. In making this determination, the 
litigatio~ teaa should ascertain who i~ the o~qanization ex~r~ised' 
or had authority to exercise control or oversight r~sp~ns1bi~1t~ 
over the violative conduct. Where t.he parent corporation exerc:.se
or had authcrity to exerc1se ccntrol over the violative con~uc~. 
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the parent corporation's prior violations should be considered part 
of the subsidiary or division's compliance histo~. -

In. general, .the litigation team should begin with the 
assumption that if the same corporation was involved the 
adjustment for history of noncompliance should apply. In addition 
the team should be wary of a party changing operations or shifting 
responsibility for compliance to different groups as a way of 
avoiding increased penalties. The Agency may find a consistent 
pat~ern of noncompliance by many divisions or subsidiaries of a 
corporation even though the tacilities are at different geographic 
locations. This often reflects, at best, a corporate-wide 
indifference to environmental protection. consequently, the 
adjustment for history of noncompliance should apply unless the 
violator can demonstrate that the other violating corporate 
facilities are under totally independent control. 

d. Environmental Damage 

Although the gravity component already reflects the amount of 
environmental damage a violation causes, the litigation team may 
further increase the gravity component based on severe 
environmental damaqe. As calculated, the gravity component takes 
into account such factors as the toxicity of the pollutant, the 
attainment status of the area of violation, the lenC]th of time the 
violation continues, .and the deqree to which the source has 
exceeded an emission limit. However, there may be cases where the 
environmental damaqe caused by the violation is so severe that the 
qravity component alone is not a sufficient deterrent, for example, 
a siqnif icant release of a toxic air pollutant in a populated area. 
In these cases, aggravation of the qravity component may be 
warranted. 

III. LITIGATION RISK 

The preliminary deterrence amount, both economic benefit and 
gravity components, may be mitigated in appropriate circumstances 
based on litigation risk. several types of litiqation risk may be 
considered. ·Eor example, regardless of the type of violations a 
defendant has committed or a particular defendant's reprehensible 
conduct, EPA can never demand more in civil penalties than the 
statutory maximWll {twenty-five thousand dollars per day per 
violation). In calculatinq the statutory maximum, the litigation 
tea~ shculd assume continuous noncompliance from the first date of 
provable violation (takinq into account the f1ve year sta~u~e of 
limitations) to the final date of compliance •here appropriate, 
fully utilizing the presumption of Section 113 ( e) ( 2). . When the 
penalty policy yields an amount over the statu~ory ma~1mum, the 
litigation team should propose an alte=native p~nalty.wh1ch must be 
conc~rred on ty their respective management Just like any o~her 
penalty. 



- 20 -

Other exa~ples of litigation risks would be evidentiary 
problems, or an indication f~om the court, mediator, or 
Adl!linistrative Law Judge during settlement negotiations that he o~ 
she is prepared to recommend a penalty below the minimum settlement 
amount. Mitigation.based on these concerns should consider the 
specific facts, equities, evidentiary issues or legal problems 
pertaining to a particular case as well as the credibility of 
government witnesses. 

Adverse legal precedent which the defendant a~crues is 
indistinguishable from the current enforcement action is also a 
valid litigation risk. cases raising legal issues of first 
impression should be carefully chosen to present the issue fairly 
in a factual context the Agency is prepared to litigate. 
consequently in such cases, penal ties should generally not be 
mitigated due to the risk the court may rule against EPA. If an 
issue of first impression is litigated and EPA's position is upheld 
by the court, the mitigation was not justified. If EPA's position 
is not upheld, it is generally better that the issue be decided 
than to avoid resolution by accepting a low penalty. Mitigation 
based on litigation risk should be carefully documented and 
explained in particular detail. In judicial cases this should be 
done in coordination with the Department of Justice. 

IV. ABILITY TO PAX 

The Agency will generally not request penal ties that are 
clearly beyond the means of the violator. Therefore, EPA should 
consider the ability to pay a penalty in adjustinq the preliminary 
deterrence amount, both gravity component and economic benefit 
component. At the same time, it is important that the requlated 
community not see the violation of environmental requirements as a 
way of aiding a financially-troubled business. EPA reserves the 
option, in appropriate circumstances, of seeking a penalty that 
might ~ntribute to a company going out of business. 

For example, it is unlikely that EPA would reduce a penalty 
where a facility refuses to correct a serious violation. The s~me 
could be said for a violator with a long history of previous 
violations. 'That long history would demonstrate that less severe 
measures are ineffective. 

The litigation team should. assess this ~acto~ after 
coru!\encenent of negotiations .QDly 11 the source raises it as.an 
issue and ~ il the source provides . the necessary , f inar:ic~al 
information to evaluate the source's claim. The source s ability 
to pay should be det'ermined according to the December 16, 1986 
Guidance on Dete!J!lining a Violator's .\bility tc Pay a Ci'l.·il Penal;y 
(GM-56) along with any other appropriate means. · 
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The burden to demonstrate inability to pay, as with the bur.den 
o~ de~onstrating the presence of any other mitigating 
circumstances, rests on the defendant. If the violator fails to 
provide sufficient information, then the litiqation team should 
disreqard this factor in adjustinq the penalty. The Off ice of 
Enforcement Policy has developed the capability to assist the 
Reqions in determininq a firm's ability to pay. This is done 
through the computer program, ABEL. If ABEL indicates that the 
source may have an inability to pay, a more detailed financial 
analysis verify:!.n; the ABEL results sh~uld b& done prior to 
mitigating the penalty. 

Consider delayed payment schedule with interest: When EPA 
determines that a violator cannot afford the penalty prescribed by 
this policy, the next step is to consider a delayed pa.yment 
schedule with interest. such a schedule might even be contingent 
upon an increase in sales or some other indicator of improved 
business. EPA's co:pu~er pr;;=~~, A!E~, cen cal~~late a delayed 
payment amount tor up to five years. 

Consider straight penalty reductions as a last recourse: If 
this approach is necessary, the reasons for the litigation team's 
conclusion as to the size of the necessary reduction should be 
carefully documented in the case file.• 

consider joinder ot a corporate yiolator's indiyidual owners: 
This is appropriate if joinder is leqally possible and justified 
under the circumstances. Joinder is not legally possible for SIP 
cases unless the prerequisite of Section 113 of the Clean Air Act 
has been met -- issuance of an NOV to the person. 

Regardless ot the Agency's determination of an appropriate 
penalty amount to pursue based on ability to pay considerations, 
the violator is always expected to comply with the law. 

V. OFFSETTING PEHALTIES PAID TO STATE AND LOCAL c;oyERNMENTS OR 
CITIZEN GROUPS FOR THE SAKE VIOL>.TIONS 

Under Section ll3(e)(l), the court in a civil judicial action 
or the Administrator in a civil administrative action must consider 
in assessinq a penalty "payment by the violator of penalties 
previously assessed tor the same violation." . While EPA will not 
automatically subtract any penalty amount pa7d by a sourc~ ~o a 
S't.a~e or ~ocal aqancy in an e::!:r:e:ent action or to a Cltl.Zen 

• If a firm fails to pay t~e agreed to penalty in a final 
administrative or judicial order, then the Aqency must f~~low.t~e 
procedures outlined in the February 6, 1990 Manual on Mon1to;!n; 
and Enforcing Administrative and J~dic!al or;ers fer collecting 
the penalty amount. 
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group in a citizen suit for the same violation that is the basis 
fc:>r EPA' s enforcement action, the litigation team may do so if 
circumstance~ sugge~t t~at it is appropriate. The litigation-tea~ 
should consider pr1mar1ly whether the remaining penalty is a 
sufficient deterrent. 

VI. SUPPLEMENTAL ENYIRONMENTAL PROJECTS 

The February 12, 1991 Policy on the Use· of supplemental 
Envi:onmental P:oiects ip EPA Settlepents ~ust be follo#ed when 
reducing a penalty for such a pro)ect in any Clean Air Act 
settlement. 

VII. CALCULATING A PENALTY IN CASES WITH MORE THAN ONE TYPE OF 
VIOLATION 

. . 
EPA often takes an enforcement action against a stationary 

source for more than one type of violation of the Clean Ai~ Ac~. 
The economic benefit of noncompliance with all requirements 
violated should be calculated. Next, the gravity component factors 
under actual or possible harm and importance to the regulatory 
scheme which are applicable should be calculated separa~ely for 
each violation. The size of the violator factor should be figured 
only once for all violations. 

For example, consider the case of a plant which makes 
laminated particle board. The particle b~ard plant is found to 
emit particulates in violation of the SIP particulate emission 
limit and the laminating line which laminates the particle board 
with a vinyl covering is found to emit volatile organic compounds 
in violation of the SIP voe e~ission limit. The penalty for the 
particulate violation should be calculated f igurinq the economic 
benefit of not complying with ~at limit (capital cost of 
particulate control, etc., determined by running the BEN computer 
model), and then the gravity component for this violation should be 
calculated using all the factors in the penalty policy. After the 
particulate violation penalty is determined, the voe violation 
should be calculated as follows: the economic benefit should be 
calculated if.additional measures need to be taken to comply with 
the voe limit. In addition, a gravity component should be 
calculated for the voe violation usinq all the applicable factors 
under actual or possible harm and importance to the regulatory 
scheme. The size of the violator factor should be figured only 
cnce fo~ both violations. 
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Another example would be a case where, pursuant to section 
114, EPA issues a request for information to a source which emits 
S02, such as a coal-burning boiler. The source does not respond. 
TWO months later, EPA issues an order under section ll3(a) 
requiring the source·to comply with the Section 114 letter. The 
source does not respond. Three months later, EPA inspects the 
source and determines that the source is violating the SIP so2 

emission limit. 

In this ease, separate econo~i~ benefits should 1'e calculated, 
if applicable. Thus, if the source obtained any economic benefit 
from not responding to the Section 114 letter or obeying the 
Section llJ(a·) order, that should be calculated. If not, only the 
economic benefit from the so2 emission violation should be 
calculated using the BEN computer model. In determining. the 
gravity component, the penalty should be calculated as follows: 

1. Actual or possib!e hs!":l 

a. level of violation - calculate for the emission 
violation only 

b. toxicity of pollutant - applicable to the emission 
violation only 

c. sensitivity of environment - applicable to the 
emission violation only 

d. length of t1me of violation - separately calculate 
the time for all three violations. Note the Section 114 
violation contin~es to run even after the Section ll3(a) 
order is issued until the Section 114 requirements are
satisf ied. 

2. Importance to requlatory scheme 

section 114 request for information violation -
$15,000 

Section 113 administrative order violation - $15,000 
• 

3. size of violator 

a. one figure based on the source's assets. 

VIII. APPORTIONMENT OF THE PENALTY AM,ONG MUL1IP4E DEFENDAHTS 

This policy is intended to yield a minimum settlement penalty 
figure for the case as a whole. In many eases, there may be more 
than one defendant. In such instances, the Government should 
generally take the position of seeking a sum for the case ~s.a 
whole, which the defendants allocate amon; themselves. Ci vi.l 



- 24 -

violations of the Clean Air Act are strict liability violations and 
it is gene~ally not in the government's interest to get into 
discussions of the relative fault of the indivi~ual defendants. 
The government should therefore adopt a single settlement figure 
for the case and should not reject a settlement consistent with the 
bottom line settlement fiqure because of the way the penalty is 
allocated. 

Apportionment of the penalty in a multi-defendant case may be 
required if cne party is willing to settle and others are not. !~ 
such circumstances, the government should take the position that if 
certain portions ot the penalty are attributable to such party 
(such as economic benefit or aggravation due to prior violations), 
that party should pay those amounts and a reasonable portion of the 
amounts not directly assigned to any single party. If the case is 
settled as to one defendant, a penalty not less than the balan~e o: 
the settlement figure for the case as a whole must be obtained from 
the remaining defendants. 

There are limited circumstances where the Government may try 
to influence apportionment of the penalty. For example, if one 
party has a history of prior violations, the Government may try to 
assure that party pays the amount the qravity component has been 
aggravated due to the prior violations. Also, if one party is 
known to have realized all or most of the economic benefit, that 
party may be asked to pay that amount. 

IX. EXAMPLES 

Example 1 

I. Facts: 

Company A runs its manufacturing operations with power 
produced by its own coal-fired boilers7

• The boilers are major 
sources of sulfur dioxide. The State Implementation Plan has a 
sulfur dioxide emission limitation for each boiler of .68 lbs. per 
million B.T.U. The boilers were inspected by EPA on March 19, 
1989, and the so 2 emission rate was 3.15 lbs. per million B.T.U for 
each boiler. ·A NOV was issued for the so 2 violations on April 10, 
1989. EPA again inspected company A on June 2, 1989 and found the 

0 d .f: ..... \... o ~ ,.. I, .; -1 -=·-·-· 7 Note that a oenaltv lS assesse .or ~~e en~l=e .a-l.:.--· 
not for each emission unit. In this example I the sourc.e ~as 
several boilers. However, the penalty figures are not m~lt1p~1ed 
bv tr.e nu~er of boilers. The penalty is based on the violat!ons 
at the facility as a ~hole, specifically the amount of ~ollutant 
factor and length of violation factor are assessed once based on 
the amoun-: of excess e::issions at the facility f::-on all the 
boilers. 
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S02 emission rate to be unchanged. company A had never installed 
any pollution control equipment on its boilers, even though 
personnel fro~ the st~te pollution control agency had contacted 
Company A and inforllled it that the company was subject to state a1 r 
pollution regulations. The state had issued an administrative 
order on September l, 1988 for S02 emission violations at the same 
boilers. The order required compliance with applicable 
rec;ulations, but company A had never complied with the state order. 
Company A is located in a nonattainment area for sulfur oxides. 
Company A has net cur:-ent assets of $76~,ooo. company A's response 
to an EPA Section 114 request for information documented the firs~ 
provable day of violation of the emission standard as July l, 1988. 

II. computation of penalty 

A. Economic benefit component 

EPA used the BEN computer model in the standard mode to 
calculate the economic benefit component. The economic benefi~ 
component calculated by the computer model was $243,500. 

B. Gravity component 

l. Actual or poss;ble harm 

a. Amount ot pollutant: between 360-390% 
above standard - $65,000 

b. Toxicity of pollutant: not applicable. 

c. Sensitivity of the environment: 
nona~tainment - $10,000 

d. Length of time of violation: Measured 
from the date of first provable 
violation, July l, 1988 to the date of 
final compliance under a consent decree, 
hypothetically December l, 1991. (If 
consent decree or judgment order is f ~led 
at a later date, this element, as well as 
elements in the economic benefit 
component must be recalculated.) 41 mos. 
- $40,000 

2. Importance to regulatory scheme. 

No applicable violations. 
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3. Size of violator: net assets of $760, ooo -
$5,000. 

$243,500 economic benefit component 
+120.000 gravity component 
$363,500 preliminary deterrence amount 

c. Adjustment Factors 

l. Degree of willfulness/neqliqence 

Because Company A was on notice of its 
violations and, moreover, disregarded the 
state administrative order to comply with 
~ppli~able regulations, the gravity component 
in this example should be aggravated b~ some-
percentage based on this factor. · 

2. Degree of Coopera~ion 

No adjustments were made in the category 
because company A did not meet the criteria. 

3. History of noncompliance 

The gravity component should 
some percentage for this 
Company A violated the state 
the same violation. 

be aggravated by 
factor because 

order issued for 

Initial penalty figure: $353,500 preliminary deterrence 
amount plus adJustments for history of noncompliance and degree of 
willfulness or negligence. 

Example 2: 

I. Facts: 

Company C, located in a serious nonattainment area for 
particulate matter, commenced construction in January 1988. It 
began its operations in April 1989. It runs a hot mix asphalt 
plant subject to the NSPS regulations at 40 C.F.R. Part 60, Subpart 
I. Subpart I requires that emissions of particulates not exceed 90 
mg/dsco (.04 gr/dscf) nor exhibit 20% opacity or greater. General 
NSPS regulations require that a source owner or operacor subjec~ to 
a NSPS fulfill certain notification and recordkeepinq functions (40 
c.F.R. § 60.7), and conduct cerformance tests and submit a report 
of the test results (40 C.F.R. § 60.8). 

company c failed to notify EPA of: the date it commenced 
construction witnin 30 days after such date (February 1988) ( 40 
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C.F.R. § 60.7(a)(l)); the date of anticipated start-up between 30-
60 days prior to such date (March, 1989)(40 C.F.R. § 60.7(a)(2)): 
or the date of ac~ual start-up within 15 days after such date 
(April, 1989) (40 C.F.R. § 60.7(a)(3). Company c was required 
under 40 C.F.R. § 60.S(a) to test within 180 days of start-up or 
by October 1989. The company finally conducted the required 
performance test in September 1990. The test showed the plant to 
be emittinq 120 mg/dscm of particulates and to exhibit JO% opacity. 

Company c did submit the required notices in.No~ember 1989 in 
response to a letter from EPA info~inq it that it was subject to 
NSPS requirements. It did negotiate with EPA after the complaint 
was filed in September 1991, and aqreed to a consent decree 
requiring compliance by December l, 1991. company c has assets of 
$7,000,000. 

II. Computation of penalty 

A. Ben~f it ccmpor.ent 

The Reqion determined after calculation that the economic 
benefit component was $90, 000 for violation of the emissions 
standard accordinq to the BEN computer calculation. The litigation 
team determined that the economic benefit from the notice and 
testing requirement was less than $5,000. Therefore, the 
litigation team has discretion not to include this amount in the 
penalty consistent with the discussion at II.A.3.a. 

B. Gravity component 

l. Actual or possible harm 

a. Amount of pollutant: 

i. mass emission standard: 
33% above standard - $10,000 
ii. opacity standard: 
50% over standard - $10,000 

b. Toxicity of pollutant: not applicable 

c. sensitivity of the environment: 
serious nonattainment - $14,000 

l) Performance testing: October, 1989 -
September 1990: 12 months - $15,000 
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2) Failure to report commence?:lent of 
constrwction: February l98a 
November 1989: 21 ?:lonths (date of 
EPA's first letter to Company) 
$25,000 

3) Failure to report actual start-up: 
April, l9S9 November 1989: 7 
months - $15,000 

4) Failure to report date of 
anticipated startup between 30-60 
days prior to such date: March, 1989 
- November 1989: 8 months - $15,000 

5) Mass Emission Standard Violation-: 
September 199~ - December 1991: 15 
mo?'lths - $20,000 

6) Opacity Violation: Septem.ber 1990 -
December 1991: 15 months - $20,000 

2. Importance to regulatory scheme: 

Failure to notify 40 c.r.R. § 60.7{a)(l) -
$15,000 
Failure to notify 40 C.F.R. § 60.7(a)(2) -
$15,000 
Failure to notify 40 C.F.R. § 60.7(a)(J) -
$15,000 
Failure to conduct reqo.iired pe!"~oni.ance tes": 40 
C.F.R. § 60.8(a) - $15,000 

3. Size of violator: Net current Assets 
$7,000,000 - $20,000 

$ 90,000 economic benefit component 
224;000 gravity component 

$314,00~ preliminary deterrence amount 

c. · Adjustment factors 

l. Degree of willfulness/negligence 

No adjustments were made based on willfulness in 
this category because there wa~ no eviden~e tha~ 
company c kne~ of the requirements_ prl~~ t~ 
receiving the letter frorn EPA. . Spec~f ic. evic:ez:ce 
may suggest that the company's violatlO?S were c~e 
t~ negligence JUst:fy:~g an aggravat:on c: ~~: 
penalty on that basis. 
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2. Degree of Cooperation 

No adjustments were made in this category because 
Company c did not meet the criteria. 

3. History of noncompliance 

The gravity component should be aggravated by an 
amount agreed to by the litigation team for this 
factor because the source ignored two letters from 
EPA informing them of the requirements. 

Chemical Inc. operates a mercury cell chlor-alkali plant which 
produces chlorine gas. The plant is subject to requlations under 
the National Emissions Standard for Hazardous Air Pollutants 
(NESHAP) for mercury, 40 C.F.R. Part 61, Subpart E. on September 
9, 1990, EPA inspectors conducted an inspection of the facility, 
and EPA required the source to conduct a stack test pursuant to 
Section 114. The stack test showed emissions at a rate of 3000 
grams of mercury per 24-hour period. The mercury NESHAP states 
that emissions from mercury cell chlor-alkali plants shall not 
exceed 2300 grams per 24-hour period. The facility has been in 
operation since June 1989. 

In addition under 40 C.F.R. § 61.53, Chemical Inc. either had 
to test emissions from the cell room ventilation system within 90 
days of the effective date of the NESHAP or follow specified 
approved design, maintenance and housekeeping practices. Chemical 
Inc. has never tested emissions. The ref ore, it has committed 
itself to following the housekeeping requirements. At the 
inspection, EPA personnel noted the floors of the facility were 
badly cracked and mercury droplets were found in several of the 
cracks. The inspectors noted that the mercury in the floor cracks 
was caused by leaks from the hydroqen seal pots and.compressor 
seals which housekeeping practices require be collected and 
confined for further processing to collect mercury. A follow up 
inspection was conducted on September 30, 1990 and showed that all 
of the housekeeping requirements were being observed. · 

Chemical Inc. will have to install control equipment to come 
into compliance with the emissions standard. A complaint was filed 
in June 1991. The equipment was installed and operational by June 
1992. A consent decree was entered and penalty paid in February 
1992. Chemical Inc. has a net corporate worth of $2,000,000. 
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II. calculation of Penalty 

A. Economic Benefit Component 

The delay in installing necessary control equipment from June 
1989 to June 1992 as calculated using the BEN computer model 
resulted in an economic benefit to Chemical Inc. of $35,000. 

B. Gravity Component 

1. Actual or possible harm 

a. Amount of pollutant: 
standard - $5,000 

30 % above the 

b. Toxicity of pollutant $15,000 for 
violations involving a NESHAP 

c. Sensitivity of the environment: not 
applicable 

d. Length of time of violation: 

1) Emissions violation: 
$25,000 

22 mos. 

2) Work Practice violation:· 1 mo. -
$5,000 

2. Importance to regulatory scheme. 

Failure to perform work practice requirements -
$15,000 

3. Size of Violator: net worth of $2,000,000 -
$10,000 

$35,000 economic benefit component 
+75.000 gravity component 

$110,000 preliminary deterrence amount 

c. Adjustment Factors 

1. Degree of willfulness/negligence 

It is unlikely Chemical Inc. ·would not be ~ware of 
the NESHAP requirements. Therefore, an adJUStment 
should probably be made for this factor. 
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2. Degree of Cooperatio~ 

No adjustments made because Chemical Inc. did not 
meet the criteria. 

3. History of Compliance 

No adjustments were made because Chemical Inc. had 
no prior violations. 

Treating similar situations in a similar fashion is central to 
the credibility of EPA's enforcement effort and to the success of 
achieving the goal of equitable treatment. This document has 
established several mechanisms to promote such consistency. Yet it 
still leaves enough flexibility for tailoring the penalty to 
particular eircumstances. Perhaps the most important mechanisms 
for achieving consistency are the systematic methods for 
calculating the benefit component and gravity component of the 
penalty. Together, they add up to the preliminary deterrence 
amount. The document also sets out guidance on uniform approaches 
for applying adjustment factors to arrive at an initial amount 
prior to beginning settlement negotiations or an adjusted amount 
after negotiations have begun. 

Nevertheless, if the Agency is to promote consistency, it is 
essential that each case file contain a complete description of how 
each penalty was developed as required by the August 9. 1990 
Guidance on Documenting Penalty Calculations and Justifications in 
EPA Enforcement Actions. This description should cover how the 
preliminary deterrence amount was calculated and any adjustments 
made to the preliminary deterrence amount. It should also describe 
the facts and reasons which support such adjustments. Only through 
such complete documentation can enforcement attorneys, program 
staff and their managers learn from each other's experience and 
promote the fairness required by the Policy on ~ivil Penalties. 
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APPENDIX I 

Penalty Policy for Violations of Certain Clean Air Act 
Permit Requirenents for the Construction or 

Modification of Major Stationary Sources of Ai~ Pollution 

I. Introduction 

EPA's Clean Air Act Stationary Source Civil Penalty 
Policy applies generally to stationary sources of air pollu
tion which violate requirements enforceable .tmder Section 113 
of the Clean Air Act when such violations are the result of a 
failure to make capital expenditures and/or failure to employ 
operation and maintenance procedures which are necessary to 
achieve compliance. The general policy does not, however, 
specifically address violations of permit requirements related 
to the construction or modification of major stationary 
sources under the prevention of significant deterioration 
(PSD) program and the nonattairnnent area new source review 
progam. 

This document outlines a penalty policy which applies _to 
certain permit-related violations of the Clean Air Act and 
provides a method of calculating a minimum settlement amount 
for such violations. This "Permit Penalty Pol icy" was or igi
nal ly issued in February 1981 to deal with a subject area not 
covered by the 1980 penalty policy. It has been revised for 
inclusion in the 1987 policy to reflect more realistic penalty 
amounts. 

As illustrated by the examples, a source may have 
violated a new source requirement which makes it subject to 
this Permit Penalty Policy, and, in addition, violated a 
regulation subject to the general policy or another appendix. 
If this is the case, the Permit Penalty Policy should be used 
to find the minimum settlement figure for the permit viola
tion( s) and the general policy or applicable appendix should 
be used to establish a penalty amount for the other violation(s). 
These two figures should be added together to produce an · 
appropriate overall settlement amount. It is also important 
to note that the policy outlined in this doctDDent, like the 
general stationary source civil penalty policy, is used to 
set a ~inimurn settlement figure. Therefore, the penalty 
actually negotiated for ca~ always be higher than the figure 
derived through use of this Permit Penalty Policy. 
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. 
II. The Permit Penalty Policy 

The Permit Penalty Policy covers cases involving sources 
which begin construction or operation without first obtaining 
the required PSD or nonattainment'new source permit, as well 
as those which construct or operate in violation of such 
valid permits. Construction proceeding in compliance with an_ 
invalid permit is considered to be, in the context of this 
penalty policy, construction without a permit. 

In these cases, when the source is operating and has 
enjoyed an economic benefit from noncompliance, that benefit 
should be calculated as directed in the general stationary 
source civil penalty policy. As directed by the general 
policy, however, the·Regional Office may decide not to cal
culate the economic benefit if that office decides that the 
economic benefit is likely to be below $5,000. The gravity 
component is then calculated based on the matrix contained in 
this permit penalty policy. Construction in the absence of a 
permit or in violation of a permit has been assigned a scale 
of dollar values on a matrix. The matrix also provides for 
the assessment of an additional penalty for certain specified 
violations of substa~tive permit preconditions or requircements. 
The appropriate dollar value for a violation is dependent on 
an estimate of the total cost of air pollution control at 
those facilities of the source for which the permit· is 
required. 1/ This value is then multiplied by the number of 
months or-violation.2/ When there are multiple permit-related 

1/ "Total cost of air pollution control". should include, where 
relevant, pollution control equipment costs, design costs, 
operation and maintenance-costs, differential cost of complying 
fuel v. noncomplying fuel, and other costs pertaining to 
adequate control of the new source. Total cost is to be 
determined by examination of what would have been required as 
BACT (for a PSD violation) or LAER (in the ·case of an Offset 
Policy or Part D violation). When construction is done in 
phases, the operative amount is the total cost of air pollution 
controls for the entire project. If a source has installed 
partial control before the enforcement action commenced, that 
part of the cost can be subtracted from the total costs. 

2/ Month-by-month accrual of penalties was selected for 
purposes of convenience and for consistency with the general 
policy. Any fraction of a month in violation is counted as a 
full month of violation unless circumstances present a case 
for mitigation of this rule. 
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violations, a penalty figure is calculated for each violation 
and the individual penalty figures are added together to 
produce one minimwn settlement figure. In those cases where 
a source subject to a valid permit violates only the require
ments of Section 173(1) and/or Section 173(3) (requirements 
for construction permits in nonattainment areas) , the appro
priate penalty amount is determined by reference only to the _ 
matrix column(s) citing the violation(s). 

The economic benefit component and the gravity component 
are added together to determine the preliminary deterrence 
amount. This initial amount should then be adjusted, using 
the general stationary source civil penalty policy factors 
which take into consideration individual equitable considera
tions (Part III of the general policy.) This will yield the 
initial penalty figure. 

The period of civil penalty liability will, of course, 
depend upon the nature and circwnstances of the violation. 
For example, if a source has begun actual construction without 
a required permit or under an invalid permit, the penalty 
period begins on the date the source began construction and 
continues either until the source obtains a valid permit, 
notifies the State or EPA that it has permanently ceased 
construction and the project has been abandoned, or the State 
issues a federally enforceable construction permit containing 
operating restrictions which keep the source below the new 
source review applicability threshold.3/ A temporary cessation 
in construction does not toll the running of the penalty period. 
The Agency may, however, consider mitigation of the calculated 
civil penalty if a source ceases construction within a reason
able time after being notified of the violtion and does not 
resume construction until a valid permit is issued. If a 
source violates a permit condition, the period of penalty 
liability for purposes of calculating a settlement figure 
begins on the· first date the violation can be documented and 
will cease when the violation is corrected. 

EPA realizes that in certain cases, it is highly unlikely 
that the Agency will be able to obtain the full amount of the 
initial penalty figure in litigation. This may be due to 
applicable precedent, competing public interest considerations, 

3/The period of liability is not be be confused with the 
period of continuing violation for Section 113 notice of 
violation (NOV) purposes. A source which constructs without 
a valid permit is in continuing violation of the Clean Air 
Act·for NOV purposes until it receives a valid permit or it 
dismantles the new construction. 
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or the specific facts, equities, or evidentiary issues 
pertaining to a particular case. In such a situation it is 
unrealistic to expect EPA to obtain a penalty settlement 
which it could not achieve through litigation. The liti
gation team must receive the approval of the Associate 
Enforcement Counsel for Air -in order to propose settling for 
less than the minimum penalty amount from the matrix because 
of litigation practicalities. 
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PERMIT PENALTY POLICY MATRIX 
-MINIMUM SETTLEMENT FIGURES 

(per month of violation) 

TOTAL COST OF AIR 
POLLUTON CONTROL FOR 
NEW OR MODIFIED 
SOURCE ($ THOUSANDS) 

less than SO 
50-150 
lSO-SOO 
500-1 '500 
1 ,500-5,000 
5,000-15,000 
15,000-50,000 
over 50,000 

PSD SOURCES 

CONSTRUCTION OR 
OPERATION WITHOUT 
A PERMIT OR IN 
VIOLATION OF A 
VALID PERMIT 

$ 2,000 
4,000 
7,000 

11 '000 
16,000 
22,000 
29,000 
37,000 

INCREMENT 
EXCEEDED 

$ 7,000 
11 ,000 
16,000 
18,000 
21 ,000 
25,000, 
31 ,000 
39,000 

PART D AND OFFSET INTERPRETATIVE RULING SOURCES 

TOTAL COST OF AIR 
POLLUTION CONTROL 
FOR NEW OR MODIFIED 
SOURCE ($ THOUSANDS) 

less than SO 
50-150 
150-500 
500-1 '500 
1 ,500-5,000 
5,000-15,000 
15,000-50,000 
over 50,000 

CONSTRUCTION 
OR OPERATION 
WI THO UT A 
PERMIT OR 
IN VIOLATION 
OF A VALID 
PERMIT 

$ 2,000 
4,000 
7,000 

11 , 000 
16,0QO 
22,000 
29,000 
37,000 

FAILURE TO 
SATISFY 
§173(1) 
OBTAIN 
OFFSETS 

OR VIOLATION OF 
SECTION 17 3 (3) 
OR CONDITION 2 

$ 3,000 $ 2,000 
4,000 3,000 
6,000 4,000 
9,000 4,000 

11 ,000 5,000 
13 ,000 7,000 
1 5 ,000 11 ,000 
17,000 12,000 

(Add numbers when multiple categories apply) 
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EXAMPLE CASES 

The following hypothetical cases illustrate how the matrix is 
used to calculate a minimum settlement figure. 

PSD SOURCE 

I. Facts 

On July 1, 1985, an existing major source began construc
tion of a modification to its plywood manufacturing plant. 
The modificatio~ will result in a significant net emission 
increase of particulate matter. The source had not obtained 
or filed for a PSD permit as of the date construction began. 

. On July 2, 1985, EPA investigators discovered the 
constructio~ during a routine inspection of the plywood plant. 
The EPA Regiqnal Office determined that the modification was 
subject to PSD review and issued a Notice of Violation on 
August 1, 1985~ The NOV cited the PSD regulations and outlined 
possible enforcement alternatives. 

' 

The source received the NOV on August 5, 1985, and 
co~tacted the Regional Office on August 10, 1985. On 
August 30, 1985, the Re~ion and the source held a conference 
at which the source stated that it had been aware of the need 
for PSD review and permitting prior to construction. The 
source also stated that it would file an application for a 
pennit but that it would not cease construction ·during the 
review process. 

On October 1, 1985, the source filed a PSD application. 
During the review process the Region discovered that the 
source had no plans to install pollution control devices. 
The Region also determined that without BACT, the modification's 
particulate emissions would result in an exceedance of the 
particulate matter increment in the source's area of impact. 
The source, when informed of the BACT problem, indicated it 
would install the necessary controls. , 

However, throughout the review process the source 
co~tinued construction of the modification. On December 1 , 
1985, the source began operation of the modified source 
without the required permit and without controls. 

On January 15, 1986, the source was issued a PSD permit. 
On February 28, 1986, the source ceased operation of the 
plywood plant to connect the pollution control equipment 
called for in the PSD permit. The source resumed operation 
on Harch 15, 1986, in a ma~ner consistent with the PSD permit 
co~ditions. 
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The penalty calculation begins with a calculation of the 
economic benefit of noncompliance (using the BEN model) for 
the pertod of operation without a permi~ (December 1, 1985 
January 15, 1986). BEN calculated a penalty of $6,400. 

B. Gravity Component 

This component of the penalty is calculate'd by initially 
assessing the total cost of air pollution control equipment 
at the modification. For purposes of this example, assume 
BACT costs $140,000. 

Next, the PSD Matrix must be consulted and the type and 
number of 1natrix categories determined. In this example .the 
source (1) began construction without a permit, (2) operated 
the plant without a PSD permit and (3) exceeded the growth 
increment for particulate matter. Therefore, this source is 
subject to·both of the columns of dollar values under the 
heading "PSD Sources." 

Once the type, number and dollar values of the penalty 
are determined, these figures are multiplied by the nwuber of 
mo'nths in violation. The sums are then added together to 
produce the matrix penalty ~~ount. 

In this example, the source's period of construction 
without a pe~nit runs from July 1, 1985, until operations 
began on December 1 ,1985 (5 months). The period of operation 
without a pe~nit runs from the time the source began operation 
(December 1, 1985) to the date the source received a permit 
(January 15, 1986) (2 months). The source also exceeded the 
area growth increment for particulate matter during the 
period of operation from December 1, 1985, to February 28, 
1986 (3 months).~/ 

4/ It is important to note that some aspects of the matrix do 
not necessarily track the statutory provisions regarding 
violations. For example, there is no Clean Air Act provision 
which makes increment exceedance, in and of itself, a violation 
by an individual source. (The SIP must protect the increment. 
The method used is PSD review with permit conditions such as 
BACT, fuel use limitations, etc.) However, as a portion of 
the gravity component, considering the seriousness of the 
violatio~ if d source operates and thereby violates the 
increment due to failure to go through PSD review as required, 
a~ added penalty in appropriate. 
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The matrix penalty figure for this source's PSD related 
violations, based on a $140,000 total cost of control estimate, 
is: 

- for the 5 month period of construction without a permit,· 
5 x $4,000 = $20,000 

- for the·2 month period of operation without a permit, 
2 x $4,000 = $8,000 

- for the 3 month period of operation during which the 
increment was exceeded, 
3 x $11 ,000 = $33,000 

- matrix penalty figure = 
$20,000 + $8,000 + $33,000 = $61 ,000 

This is added to the economic benefit component 

C. Adjustment Factors 

$ 6,400 economic benefit 
61,000 gravity 

$67,400 preliminary deterrence 
amount. 

1. Degree of willfulness/negligence 

Because the source knew it needed a PSD permit and 
commenced construction without applying for a PSD 
permit, the gravity component is increased 10% 

.10% of $61,000 = $6,100 

2. Degree of cooperation 

No adJ ustment 

3. History of noncompliance 

No past history of noncompliance 

4. Ability to pay 

No adjustment here because the source did not provide 
EPA with financial information indicating inability 
to pay. 
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Total Penalty 

$67,400 preliminary deterrence amount 
+ 6,100 adjustment 

$73,SOO initial minimum penalty figure 

The source paid the U.S. Treasury $73,500. 

Section 173 and Offset Policy Sources 

I. Facts 

On December 1, 1984, a plywood manufacturing company 
began operation of a modification at its plant which is 
located in a nonattainment area for particulate· matter. The 
modification is subject to new source review permitting and, 
in fact, the source has obtained a valid NSR permit from the 
State. The permit specifies 1) that the applicant has demon
strated that all other major stationary sources owned or 
operated by the applicant in 'the State are in compliance with 
the Act, 2) what constitutes required LAER, and 3) what 
offsets (internal)S/ would be required to be obtained prior to 
start-up or commencement of operation. (These requirements 
are found in Section 173 of the Clean Air Act.) 

In March of 1985, the Regional Office learned that the 
source did not install controls on a certain piece of process 
equipment and therefore did not have LAER as specified in 
the State permit. On April 1, 1985, the Region issued an NOV 
for failure to comply with the terms of the permit by not 
installing LAER prior to start-up. At an April 15, 1985, 
conference between EPA and the source, the source agreed to 
meet the terms of its permit and to demonstrate compliance. 
On November 15, 1985, the equipment had been installed and a 
performance demonstration showed that the source was in 
compliance· with the LAER limit specified in the permit. 

51 In light of the Supreme Court decision in Chevron U.S.A. 
Inc. v. NRDC, U.S. , 104 S. Ct. 2778 (1984), a state may 
choose to adopt"s: plant-wide definition of source in nonattain
ment areas. In such instances, sources obtaining internal 
offsets may be exempt from nonattainment new source review 
requirements. 
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The BEN model determined that the economic benefit from 
operating without LAER controls from December 1, 1984 
until November 15, 1985 was $63,400. 

B. Gravity Component 

First the cost of the pollution control equipment must 
be determined. In this case, LAER costs $110,000. 
Since the plant operated from December 1, 1984 until 
November 15, 1985 without LAER, the period of violation 
is 12 months. The matrix yields a gravity component of 
12 x 4,000 = $48,000. The other two categories of the 
NSR matrix need not be used'because there were no viola
tions in these categories. 

The gravity component is added to the economic benefit 
component 

$63,000 economic benefit 
+ 48,000 gravity 
$111 ,400 preliminary deterrence amount 

C. Adjust~ent factors 

1. Degree of willfulness 

No adjustment here. At the NOV conference, EPA 
learned that the coinpa~y had had serious, but temporary 
eco~o~ic reverses that prevented it fro~ installi~g the 
control equipme~t. 

2. Degree of cooperation 

No adjusonents here. 

3. History of compliance 

~o past history of noncompliance.· 

4. Ability to pay 

~o adjusonent here because the company had reversed 
its financial losses and was curre~tly financially 
healthy. 
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Total penalty - initial penalty target figure same as 
preliminary deterrence amount. 

Because the State had intervened in the case and had 
gathered the evidence of violation, the U.S. split the 
penalty with the State. 

The· Company paid $55,700 to the U.S. treasur~ and $55,700 -
to the State. 
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AP P E ~ 0 L< i: l 

Vinyl Chlor1de r.Lv1l Pe~al~y Policy 

The attached chart: shall •Je used to decerrnine che gravicy 
compon~n~ of the ctvil penalty seccleme~c ~nount foe cases _ 
enforcing che ~latio:ial Emiqsio~ Standard for Vinyl Chlor1de. Ir: 
is co be used in lieu of the scheme for determining che gravity 
C.t)1nponenc sec forth in che general Clean Air Act Stationary 
Source Civil Penalty Policy. 

The settlement penalty for vinyl chloride cases, as for 
other Clean Air Act cases, consists of a gravity component and an 
economic benefit component. Adjusouents for degre= of willfulness 
or negligence, degree of cooperation/noncooperation, history of 
noncompliance, abilicy to pay, "other unique factors," and 
litigation practicalities should be made, if appropriate, in 
~ccordance with the Stationary Source Civil Penalty Policy. 

The gravity component of c~e penalty reflects che seriousness 
of the violation. A separate scheme was developed for vi~yl 
chloride cases because several of the factors in the ~eneral 
policy, such as length of time of viol~cion, whether che area ia 
primary non-attain~ent, and level of violation ~s a percentage 
above the ~tandard largely do not apply to vinyl chloride cases. 
Also, the hazardous nature of the pollutant and the difficulty in 
determining econo~ic benefit are reflected by establishing a 
substantial g~~vicy component. 

The vinyl chloride gravity component is therefore tied to 
the aiuount of vinyl chloride released in a given incident, which 
LS used as a measure of the seriousness of each violation. Also, 
for relief valve discharges, manual vent valve discharges, and 10 
ppm violations, an adjuscruent factor is to be used co account for 
excessive frequency of discharges in a given time, which is a 
reflection of poor performance regardless of the amount of 'vinyl 
chloride discharged to che atmosphere. The frequency adjust~ent 
factor differs from the 4djuscment factor for history of 
noncompliance, which reflects violations occurring prior to chose 
which are the subject of the current enforcement ~ction. 

Thd chart is to be applied as follows: For each violation, 
assig-:1 a dollar amount based on che type and magnitude of viola
tion as described in the chart. Relief valve discharges, manual 
vent valve discharges and violations of 10 ppm standards should 
chen be grouped by calendar years. If the number of these vio
l~c:ions is t~r~e or more in any calendar year, the total penalty 
for that period should be multiplied by the appropriate "f'requ:ncy 
adjust:me:it factor." The coc:aL~ravity component for che case t::> 
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che sum of the penalty nwabeC's for each violation, adjusted ~here 
-3.ppr'opr1ar:e r:.o account for excessive frequency. The settlemt:!'1: 
renalty for the case as a whole cannot exceed the statutory 
'"Jax1mum of $25 ,000 per day per violation. Sampl~ c~lculatirVis 
are attached to this policy. 

The economic benefit component may be impractical to detet"mih~ 
in vinyl chloride cases, depending on the nature of the violation~. 
The benefit component should be determined if feasible, ~. 
where a patter~ of violations indicates a need for speci~ 
technology, equipment, or procedures, or where, the defe~dant has 

- chosen a "fix" to address a series of violations. 

This revised policy shall apply to all pending and future 
vinyl chloride cases. 



Relief Valve Discharges, ~anual Vent Valve Discharges, V1olac1o~s 
of 10 pcm Standards 

Em is s 1ons 

Pounds of VC released 

0 - 100 
)100 - 2000 

>2000 - 5000 
>SOOO - 7500 
>7500 - 10 ,000 

over 10,000 

Frequency Adjustment Factors 

~ Of Violations in Calendar Year 

3 
4+ 

Failure to Report 

Size of Release Not Reported (lbs.) 

0-100 
100-500 
500-1000 

1000-2000 
over 2000 

Penalty 

s 1000 
2·000 
5000 

10,000 
15,000 
25,000 

Multiplier 

1 • 5 
2 

Penalty 

$ 2000 
5000 

10,000 
20,000 
25,000 

Graduated scale for late reporting (if not in response to direct 
request from State or EPA) - 10-day discharge reports 
(as percentage of penalty for failure to report) 

W'ithin 2 months 
2-4 months 
4-6 months 
over 6 months 

(from d i 0scharge) 25% 
50% 
75% 

100% 

of penalty 
ti II 

U II 

II It 



Scr1001ng Viotations and Reactor Opening Loss Violat1ons 

Striooing 

Ma~nitude of Violation 
Suspension/Latex Dispersion 

400-500 ppm 
500-600 
60,0-700 
700-800 
800-900 
900-1200 

1200-1400 
1400-1600 
over 1600 

Reactor Opening Loss 

2000-2500 ppm 
2500-3000 
3000-3500 
3500-4000 
4000-4500 
4500-6000 
6000-7000 
7000-8000 
over 8000 

Pe-nalty 

$ 1000 
2000 
3000 
4000 
5000 

10000 
15000 
20000 
25000 

Penalty• $1000/violation (for each reactor) 

Failure to Measure 

Penalty ~ Maximum penalty amount for each type of violatio~ 
= $25000 (stripping) 
= $1000 (reaccor opening loss) 

' Failure to Submit Complete Semiannual Report 

Penalty • $25000 

Graduated scale fo~ late semlannual report (if not in 
response to direct request from State to EPA) 

Wit:hin 2 months 
2-4 months 
4-6 months 
over 6 months 

$ 6,250 
12 ,500 
18,750 
25,000 



Exam? l~ 1 

ABC Chemical Corporation owns d polyvinyl chloride plant 
in Lou1siaha.- The United States has filed an enforcement 
dCtL0n alleging relief valve discharge violations, failure to 
c~port relief valve discharges, reactor opening violations, 
dnd stripping violations. The settle1uent penalty is determined 
as follows: 

Gravity Component 

Relief Valve Discharges 

July 6 I 1981 446 lbs. 

1250 lbs. 

Penalty/Discharge 

$2,000 -

Aug us t 1 5 , 1 9 8 1 

November 30, 1981 46 lbs. 

March 1 7 , 1 9 8 2 

July 15, 1982 

127 lbs. 

6l71 lbs. 

$ 2,000 

$, • 000 

$2,000 

$10,000 

Subtotal for Relief Valve Discharges 

Failure to Report 

Failed to report July 6, 1981 discharge 

Report August 15, 1981 discharge 1 
~onth late - 25% x $20,000 

Subtotal for reporting 

Reactor Opening Loss Violations 

77 reactor opening loss violations 

Stripping Violations (Suspension) 

January 17, 1982 

July 10, 1982 

August 19, 1982 

556 ppm 

421 ppm 

494 ppm 

Subtotal for stripping 

Total Gravity Component 

f 

x 1 . 5 .. $ 7 • 500 

K 1 m $1 2', 000 

$19,500 

$5,000 

s.ooo 
$10,000 

$77 ,000 

$2,000 

$ 1 ,000 

$, • 000 

$4,000 

$110,500 



Benefit Component 

~lone decermined 

Preliminary deterrence amount 

Adj uscmencs 

Negligence 

Add 30~ of gravity component - emission 
violations generally due to 
repetition of same cause 
... 30% (110,500) 

~1iniraum penalty settlement amount 

$110,500 

+ $ 33,15() 

$143,650 



Exampl~ 2 

Polynesian ~olymers, Inc., owns a polyvinyl chloride pla~c 
i, Texas. __ The United States has fileri,.cin ~nforce1nent: accion 
dl~eging relief valve and manual vent: Vdlve discharge violacions, 
report:Lng violations, and reactor openLng loss violacians. The 
sect:le1uenc penalty· is determined as follows: 

Gravity Component 

July 

July 

Relief Valve and Manual vent Valve Discharges , 

Penalty/Discharge 

6, 1983 271 lbs. 

1 5' 1983 621 lbs. 

August 21, 1983 710 lbs. 

Nove'!Ilber 1 , 1983 6,221 lbs. 

January 1 7 , 1984 7,721 lbs. 

'November 30, 1984 526 lbs. 

January 14, 1985 2,771 lbs. 

July 19, 1 985 4 lbs. 

December 21 , 1985 172 lbs. 

Subtotal for Relief Valve Discharges 

Failure to Report 

Failed to report Nov. 1 , 1984 dis charge $25, 000 

Failed to report Nov. 30, 1984 discharge 10,000 

$61,000 

Subtocal for reporting $ 35,000 



Reactor Opening Loss Violations 

214 reactor openi~g loss violations 

Total Gravity Component 

Benefit Component 

Economic benefit of delay in installing 
"clean.reactor" technology-deemed 
necessary to comply with reactor 
opening loss standard (BEN calculation) 

Preliminary deterrence amount 

Adj us cm en ts 

History of Noncompliance 

Add 30% of subtotal for reporting violations; 
cited for similar violations at this plant 
in action under the Clean Water Act 

No other adjustments 

Minimum penalty settlement amount 

5214,000 

$310,000 

$100,000 

$410,000 

+ 10,500 

$420,500 



Appendix Ill: Final Revisions to the Asbestos Demolition 
and Renovation Civil Penalty Policy, dated 08/22/89 

revised 05/11/92 



APPENDIX III 

ASBESTOS DEMOLITION AND RENOVATION CIVIL PENALTY POLICY 
Revised: May 5, 1992 

The Clean Air Act Stationary Source Civil Penalty Policy 
("General Penalty Policy") provides guidance for determining the 
amount of civil penalties EPA will seek in pre-trial settlement 
of civil judicial actions under Section 113 (b) of the Clean Air 
Act ("the Act"). In addition, the General Penalty Policy is used 
by the Agency in determining an appropriate penalty in 
administrative penalty actions brought under Section 113 (d) (1) 
of the Act. Due to certain unique aspects of asbestos demolition 
and renovation cases, this Appendix provides separate guidance 
for determining the gravity and economic benefit components of 
the penalty. Adjustment f~ctors should be treated in accordance 
with the General Penalty Policy. 

This Appendix is to be used for settlement purposes in civil 
judicial cases involving asbestos NESHAP demolition and 
renovation violations, but the Agency retains the discretion to . 
seek the full statutory maximum penalty in all civil judicial 
cases which do not settle. In addition, for administrative 
penalty cases, the Appendix is to be used in conjunction with the 
General Penalty Policy to determine an appropriate penalty to be 
pled in the administrative complaint, as-well as serving as 
guidance for settlement amounts in such cases. If the Region 
is referring a civil action under Section 113(b) against a 
demolition:or renovation source, it should recommend a minimum 
civil penalty settlement amount in the referral. For 
administrative penalty cases under Section 113 (d) (1) , the Region 
will plead the calculated penalty in its complaint. In both 
instances, consistent with the General Penalty Policy, the Region 
should determine a "preliminary deterrence amount" by assessing 
an economic benefit component and a gravity component. This 
amount may then be adjusted upward or downward by consideration 
of other factors, such as degree of willfulness and/or 
negligence, history of noncompliance,·1 ability to pay, and 
litigation risk. ' 

The "gravity" component should account for statutory 
criteria such as the environmental harm resulting from the 
violation, the importance of the requirement to the regulatory 

1 As discussed in the General Penalty Policy, history of 
noncompliance takes into account prior violations of all 
environmental statutes. In addition, the litigation team should 
consider the extent to which the gravity component has already 
been increased for prior violations by application of this 
Appendix. 
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sche~e, t.~e duration of the violation, and the size of the 
violator. Since asbestos is a hazardous air pollutant, the 
penalty policy generates an appropriately high gravity factor 
associated with substantive violations (i.e., failure to adhere 
to work practices or to prevent visible emissions from waste 
disposal). Also, since notification is essential to Agency 
enforcement, a notification violation may also warrant a high 
gravity component, except for minor violations as set forth in 
the chart for notification violations on page 15. 

I. GRAVITY COMPONENT 

The chart on ~ages 15-16 sets forth penalty amounts to be 
assessed for notif icati~n and waste shipment violations as part 
of the gravity component of the penalty settlement figure. The 
chart on page 17 sets forth a matrix for calculating penalties 
for work-practice, emission and other violations of the asbestos ' 
NESHAP. ' 

A. Notice Violations 

1. No Notice 

The figures in the first line of the Notification and Waste· 
Shipment Violations chart (pp. 15-16) apply as a general rule to 
failure to:notify, including those situations in which 
substantive violations occurred and those instances in which EPA 
has been unable to determine if substantive violations occurred. 

If EPA does not know whether substantive violations 
occurred, additional information, such as confirmation of the 
amount of asbestos in the facility obtained from owners, 
operators, or unsuccessful bidders, may be obtained by using 
section 114 requests for information or administrative subpoenas. 
If there has been a recent purchase of the facility, there may 
have been a pre-sale audit of environmental liabilities that 
might prove useful. Failure to respond to such a request should 
be assessed an additional penalty in accordance with the General 
Penalty Policy. The reduced amounts in the second line of the 
chart apply only if the Agency can conclude, from its own 
inspection, a State inspection, or other reliable information, 
that the source probably achieved compliance with all substantive 
requirements. 

2. Late, Incomplete or Inaccurate Notice 

Where notification is late, incomplete or inaccurate, the 
Region should use the figures in the chart, but has discretion to 
insert appropriate figures in circumstances not addressed in the 
matrix. The important factor is the impact the company's action 
has on the Agency's ability to monitor substantive ~ompliance. 
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B. Work-.Practice, Emission and Other Violations 

Penalties for work-practice, emissions and other violations 
are based on the particular regulatory requirements violated. 
The figures on the chart (page 17) are for each day, of documented 
violations, and each additional day of violation in the case of 
continuing violations. The total figure is the sum of the 
penalty assigned to. a violation of each requirement. Apply the 
matrix for each distinct violation of sub-paragraphs of the 
regulation that would constitute a separate claim for relief if 
applicable (e.g.,§ 6l.l45(c) (6) (i), (ii), and (iii)). 

The gravity component also depends on the amount of asbestos 
involved in the operation, which relates to.the potential for 
environmental harm associated with improper removal and disposal. 
There are three categories based on the amount of asbestos, 
expressed in "units," a unit being the threshold for 
applicability of the substantive requirements. 2 If a job 
involves friable asbestos on pipes and other facility components, 
the amounts of linear feet and square feet should each be 
separately converted to units, and the numbers of units should be 
added together to arrive at a total. Where the only information 
on the amount of asbestos involved in a particular qemolition or 
renovation is in cubic dimensions (volume), 35 cubic feet is the 
applicability limit which is specified in§ 6l.145(a) (1) (ii). 

. , 
Where the facility has been reduced to rubble prior to the 

inspection, information on the amount of asbestos can be sought 
from the notice, the contract for removal or demolition, 
unsuccessful bidders, depositions of the owners and operators or 
maintenance personnel, or from blueprints if available. The 
Region may also make use of § 114 requests and § 307 subpoenas to 
gather information regarding the amount of asbestos at the 
facility. If the Region is unable to obtain specific information 
on the amount of asbestos involved at the site from the source, 
the Region should use the maximum unit range for which it has 
adequate evidence. 

Where there is evidence indicating that only part of a 
demolition or renovation project involved improper stripping, 
removal, disposal or handling, the Region may calculate the 
number of units based upon the amount of asbestos reasonably 
related to such improper practice. For example, if improper 

z This applicability threshold is prescribed in 
61.145(a) (1) as the combined amount of regulated-asbestos 
containing material (RACM) on at least 80 linear meters (260 
linear feet) of pipes, or at least 15 square meters (160 square 
feet) on other facility components, or at least l cubic meter (35 
cubic feet) off facility components. 
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~e~oval is observed in one room of a facility, but it is apparent 
that the removal activities in the remainder of the facility are 
done in full compliance with the NESHAP, the Region may calculate 
the number of units for the room, rather than the entire 
facility. 

C. Gravity Component Adjustments 

1. Second and Subsequent Violations 

Gravity components are adjusted based on whether the 
violation is a first, second, or subsequent (i.e., third, fourth, 
fifth, etc.) offense. 3 A "second" or "subsequent" violation 
should be determined to have occurred if, after being notified of 
a violation by the local agency, State or EPA at a prior 
demolition or renovation project, the owner or operator violates 
the Asbestos NESHAP regulations during another project, even if 
different provisions of the NESHAP are violated. This prior 
notification could range from simply an oral or written warning 
to the filing· of a judicial enforcement action. Such prior 
notification of a violation is sufficient to trigger treatment of 
any future violations as second or subsequent violations: there 
is no need to have an admission or judicial determination of 
liability. 

Violations should be treated as second or subsequent 
offenses only if the new violations occur at a different time 
and/or a different jobsite. Escalation of the penalty to the 
second or subsequent category should not occur within the context 
of a single demolition or renovation project unless the project 
is accomplished in distinct phases or is unusually long in 
duration. Escalation of the violation to the second or 
subsequent category is required, even if the first violation is 
deemed to be "minor". 

A violation of a § 113(a) administrative order (AO) will 
generally be considered a "second violation" given the length of 
time usually taken before issuing an AO and should be assessed a 
separate'penalty in accordance with the General Penalty Policy. 

If the case involves multiple potential defendants and any 
one of them is involved in a second or subsequent offense, the 
penalty should be derived based on the second or subsequent 
offense. In such instance, the Government should try to get the 
prior-~ffending party to pay the extra penalties attributable to 
this factor. (See discussion below on apportionment of the 
penalty). 

3 continuing violations are treated differently than second 
or subsequent violations. See, Duration of Violation, below. 
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2. Duration of the Violation 

The Region should enhance the gravity component ot the 
penalty according to the chart (p. 17) to reflect the duration of 
the violation. Where the Region has evidence of the duration of 
a violation or can invoke the benefit of the presumption of 
continuing violation pursuant to Section ll3(e) (2) of the Act, 
the gravity component of the penalty should be increased by the 
number of additional days of violation multiplied by the 
corresponding number on the chart. 

In order for the presumption of continuing noncompliance to 
apply, the Act requires that the owner or operator has been 
notified of the violation by EPA or a state pollution control 
agency and that a prima facie showing can be made that the 
conduct or events giving rise to the violation are likely to hav~ 
continued or recurred past the date of notice. When these 
requirements have been met, the length of violation should 
include the date of notice and each day thereafter until the 
violator establishes the date upon which continuous compliance 
was achie~ed. 

When there is evidence of an ongoing violation and facts do 
not indicate when compliance was achieved, presume the longest 
period of noncompliance for which there is any credible evidence 
and calculate the duration of the violation based on that date. 
This period should include any violations which occurred prior to 
the notification date if there is evidence to support such 
violations. However, if the violations are based upon the 
statutory presumption of continuing violation, only those dates 
after notification may be included. When the presumption of 
continuing noncompliance can be invoked and there is no evidence 
of compliance, the date of completion of the demolition or 
renovation should be used as the date of compliance.(u.s. v. 
Tzavah Urban Renewal Corp., 696 F; Supp. 1013 (O.N.J. 1988)) 4 

Where there has been no compliance and the demolition or 
renovation activities are ongoing, the penalty should be 
calculated as of the date of the referral and revised upon a 
completion date or the date upon which correction of the 
violation occurs. 

Successive violations exist at the same facility when there 
is evidence of violations on separate days, but no evidence (or 
presumption) that the violations were continuing during the 

4 The court in Tzavah held that for purposes of asbestos 
NESHAP requirements, a demolition or renovatio~ pro~ect has not 
been completed until the NESHAP has been complied with and all 
asbestos waste has been properly disposed. 696 F. Supp. at 1019. 
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intervening days. For example, where there has been more than 
one inspection and no evidence of a continuing violation, 
violations uncovered at each inspection should be calculated as 
separate successive violations. As discussed in Section c (1) 
above, successive violations occurring at a single demolition or 
renovation pr~ject will each be treated as first violations, 
unless they are initially treated as second or subsequent· 
violations based upon a finding of prior violations at a 
different jobsite or because they warrant escalation based upon 
the fact that the current job is done in distinct phases or is 
unusually long in duration. The chart on page 16 reflects that 
additional days of violation for which there is inspection 
evidence are assessed the full substantive penalty amount 'while 
additional days based upon the presumption of continuing 
violation are assessed only ten percent of the substantive 
penalty per day. 

Since asbestos projects are usually short-lived, any 
correction of substantive violations must be prompt to be 
effective. Therefore, EPA expects that work practice violations 
brought to the attention of an owner or operator will be 
corrected promptly, thus ending the presumption of continuing 
violation. This correction should not be a mitigating factor, 
rather this policy recognizes that the failure to promptly 
correct the environinental harm and the attendant human health 
risk implicitly increases the gravity of the violation. In 
particularly egregious cases the Region should consider enhancing 
the penalty based on the factors set forth in the General Penalty 
Policy. 

3. Size of the Violator 

An increase in the gravfty component based upon the size of 
the violator's business should be calculated in accordance with 
the General Penalty Policy. Where there are multiple defendants, 
the Region has discretion to base the size of the violator 
caloulation on any one or all of the defendants' assets. The 
Region may choose to use the size of the more culpable defendant 
if such determination is warranted by the facts of the case or it 
may choose to calculate each defendant's size separately and 
apportion this part of the penalty (see discussion of 
apportionment below). 

II. ECONOMIC BENEFIT COMPONENT 

This component is a measure of the economic benefit accruing 
to the operator (usually a contractor), the facility owner, or 
both, as a result of noncompliance with the asbestos regulations. 
Information on actual economic benefit should be used if 
available. It is difficult to determine actual economic benefit, 
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but a comparison of unsuccessful bids with the successful bid may 
provide an initial point of departure. A comparison of the 
operator's actual expenses with the contract price is another 
indicator. In the absence of reliable information regarding a 
defendant's actual expenses, the attached chart provides figures 
which may be -used as a "rule of thumb" to determine the costs of 
stripping, removing, disposing of and handling asbestos in 
compliance with § 61.145(c) and §61.150. The figures are based 
on rough cost estimates of asbestos removal nationwide. If any 
portion of the job is done in compliance, the economic benefit 
should be based only on the asbestos improperly handled. It 
should be assumed, unless there is convincing evidence to the 
contrary, that all stripping, removal, disposal and handling was 
done improperly if such improper practices are observed by the 
inspector. 

III. APPORTIONMENT OF THE PENALTY 

This policy is intended to yield a minimum settlement 
penalty figure for the·case as a whole. In many cases, more than 
one contractor and/or the facility owner will be named as 
defendants. In such instances, the Government should generally 
take the position of seeking a sum for the case as a whole, which 
the multiple defendants can allocate among themselves as they 
wish. On the other hand, if one party is particularly deserving 
of punishment so as to deter future violations, separate 
settlements may ensure that the offending party pays the 
appropriate penalty. 

It is not necessary in applying this penalty policy to 
allocate the economic benefit to each of the parties precisely. 
The total benefit accruing to the parties should be used for this 
component. Depending ori the circumstances, the economic benefit 
may actually be split al!lOng the parties in any combination. For 
example, if the contractor charges the owner fair market value 
for compliance with asbestos removal requirements and fails to 
comply, the contractor has derived an economic benefit and the 
owner has not. If the contractor underbids because it does not 
factor in compliance with asbestos requirements, the facility 
owner has realized the full amount of the financial savings. (In 
such an instance, the contractor may have also received a benefit 
which is harder to quantify - obtaining the contract by virtue o~ 
the low bid.) 

There are circumstances in which the Goverrnnent may try to 
influence apportionment of the penalty. For example, if one 
party is a second offender, the Government may try to assure that 
such party pays the portion of the penalty attributable to the 
second offense. If one party is known to have realized all or 
most of the economic benefit, that party may be asked to pay for 
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that amount. Other circumstances may arise in which one party_ 
appears more culpable than others. We realize, however, that it 
may be impractical to dictate allocation of the penalties in 
negotiating a settlement with multiple defendants. The 
Government should therefore adopt a single "bottom line" sum for 
the case and should not reject a settlement which meets the 
bottom line because of the way the a.mount is apportioned. 

Apportionment of the penalty in a multi-defendant case may 
be required if one party is willing to settle and others are not. 
In such circumstances, the Government should take the position 
that if certain portions of the penalty are attributable to such 
party (such as economic benefit or second offense), that party 
should pay those amow:its and a reasonable portion of the a.mounts 
not directly assigned to any single party. However, the 
Government should also be flexible enough to mitigate the penalty 
for cooperativeness in accordance with the General Penalty ~ 
Policy. If a case is settled as to one defendant, a penalty not 
less than the balance of the settlement f iqure for the case as a 
whole should be so~ght from the remaining defendants. This 
remainder can be adjusted upward, in accordance with the general 
Civil Penalty Policy, if the circumstances warrant it. Of 
cou~se, the case can also be.litigated against the remaining 
defendants for the maximum attainable penalty. In order to 
assure that the full penalty a.mount can be collected from 
separate settlements, it is recommended that the litigation team 
use ABEL calculations, tax returns, audited financial statements 
and other reliable financial documents for all defendants prior 
to making settlement offers. 

IV. OTHER CONSIDERATIONS 

The policy seeks substantial penalties for substantive 
violations and repeat violations. Penalt~es should generally be 
sought for all violations which fit these categories. If a 
company knowingly violates the regulations, particularly if the 
violations are severe or the company has a prior history of 
violations, the Region should consider initiatinq a criminal 
enforcement action. 

The best way to prevent future violations of notice and work 
practice requirements is to ensure that management procedures and 
training programs are in place to maintain compliance. Such 
injunctive relief, in the nature of environmental auditing and 
compliance certification or internal asbestos contro~ programs, 
are desirable provisions to include in consent decrees settling 
asbestos violations. 
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l. EXAMPLES 

Following are two examples of application of this policy5. 

Example 1 (This example illustrates calculations involving 
proof of continuing violations based on the 
inferences drawn from the evidence) 

XYZ Associates hires America's Best Demolition Contractors 
to demolish a dilapidated abandoned building containing 1300 
linear feet of pipe covered with friable asbestos, and 1600 
square feet of siding and roofing sprayed with asbestos. Neither 
company notifies EPA or State officials prior to commencing 
demolition of the building on November 1. Tipped off by a 
citizen complaint, EPA inspects the site on November 5 and finds 
that the contractor has not been wetting the suspected asbestos 
removed from the building, in violation of 40 C.F.R. § : 
61.145(c) (3). In addition, the contractor has piled dry asbestos
waste material on a plastic sheet in the work area pending its 
disposal, in violation of 40 C.F.R § 61.14S(c) (6) (i). There is 
no evidence of any visible emissions from this pile. During the 
inspection, the site supervisor professes complete ignorance of 
asbestos NESHAP requirements. "An employee tells the inspector 
that workers were never told the material on-site contained 
asbestos and states "since this job began we've just been 
scraping the pipe coverings off with our hammers." The inspector 
observes there is no water at the site. The inspector takes 
samples and sends them to an EPA approved lab which later 
confirms that f.he material is asbestos. Work is stopped until 
the next day when a water tank truck is brought to the facility 
for use in wetting during removal and storage. 

On November 12 the inspector returns to the site only to 
find that the workers are dry stripping the siding and roofing 
because the water supply had been exhausted and the tank truck 
removed. A worker reports that the water supply had lasted four 
days before it ran out at the close of the November 9 work day. 
The inspector observes a new pile of dry asbestos containing 
debris in tall grass at the back of the property. Unlike the 
pile observed inside the facility during the first inspection, 
this pile is presumed to have produced visible emissions. At the 
time of the second inspection 75% of the asbestos had been 
removed from the buildinq 50% of which is deemed to have been 

5 The examples are intended to ilhustrate application of 
the civil penalty policy. For purposes of this policy, any 
crim~nal conduct that may be implied in the example~ has been 
ignored. Of course, in appropriate cases, prosecutio~ for 
criminal violations should be pursued through appropriate 
channels. 
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improperly removed6 • After discussion with EPA of=~c~als, work -
is halted at the site and XYZ Associates hires another contractor 
to properly dispose of the asbestos wastes and to remove the 
remaining 25% of the asbestos in compliance with the asbestos 
NESHAP. The new contractor completes disposal of the illegal 
waste pile on November 18. 

Neither XYZ Associates nor America's Best Demolition 
Contractors has ever been cited for asbestos violations by EPA or 
the State. Both companies have assets of approximately 
$5,000,000.00 and have sufficient resources to pay a substantial 
penalty. -

The defendants committed the following violations: one 
violation of the notice provision (§ 61.145(b) (1)); one violation 
for failure to wet during stripping (§ 61.145(c) (3)) and failure 
to keep wet until disposal(§ 61.14S(c) (6) (i)), each detected at 
the first inspection and lasting a duration of five,days (Nov. 1-
5}; a second separate dry stripping violation (§ 61.145(c) (3)), 
observed at the second inspection and lasting for three days 
(Nov. 10-12); an improper disposal violation (§ 6l.l50(b)), 
discovered,during the second inspection, lasting a duration of 
nine days (the violation began on November 10 and continued to 
November 18 per Tzavah) and a visible emissions violation 
(§61.lSO(a)) discovered during the second inspection, lasting a 
duration of.:seven days (Nov. 12-18). Thus, the defendants are 
liable for a statutory maximum of $750,000 (29 days of work 
practice violations x $25,000 (statutory maximum fenalty per day 
of each separate substantive violation) + $25,000 for the 
notice violation= $750,000). 

The penalty is computed as follows: 

Gravity Component 

Notice violation, § 61.145(b) 
(first time) $15,000 

6 America's Best completed 75% of the work over a 12 day 
period. For 4 of the 12 days (Nov.6-9) there is evidence that 
water was used and asbestos properly handled. Assume that equal 
amounts of asbestos were removed each day. Thus, 50% of the 
asbestos was properly remov~d (25% by America's Best, 25% by the 
new contractor. 

7 Arguably, for purposes of calculating the statu~ory 
maximum, the notice violation can be construed to have lasted at 
least until the EPA has actual notice of the demolition (or 
renovation, as the case may be). 
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-- First Inspection Violations 

Violation of § 61.145(c} (3) 
(~o + 5 = 15 units 
of asbestos) (1 x $10,000) 

Additional days of violation 
($1,000 x 4 days of 
violations) 

Violation of § 6l.145(c) (6) (i) 
(l x $1.0,000) 

Additional days of violation 
($1.,000 x 4 days of 
violations) 

Second Inspection Violations 

New violation of § 61.145(c) (3) 
(l x $1.0,000) 

;Additional days of violation 
($1,000 x 2 days of 
violations) 

Violation of §61.lSO(a) 
(1 x $10,000) 

Additional days of violation 
($1,000 x 6 days of violations) 

Violation of § 61.150(b) 
(l x $10,000) 

Additional days of violation 
($1,000 x s days of 
violations) 

$10,000 

$ 4,000 

$10,000 

$ 4,000 

$10,000 

$ 2,000 

$10,000 

$ 6,000 

$10,000 

$ 8,000 
$109,000 

Size of Violator $20,000 
(size of both defendants 
combined) 

Total Gravity Component 

Economic Benefit Component 

$20/sq. foot x 1600 sq. feet + 
$20/linear foot x 1300 linear feet 

$32,000 
+ 26.000 

$58,000 

$129,000 
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$58,000 x 50% (% of asbestos 
improperly handled) 

Preliminary Deterrence Amount 

Adjustment factors - No adjustment 
for prompt correction of environ
mental problem because that is what 
the defendant is supposed to do. 

Minimum penalty settlement amount 

$ 29,000 

$158.000 

$158.000 

NOTE: If the statutory maximum had been smaller than this 
sum, then the minimum penalty would have to be adjusted 
accordingly. Also, for the dry stripping violations, no 
additional days were added for the period between the two 
inspections because there was no evidence that the dry 
stripping had continued in the interim period. 

Example 2 (This example illustrates calculations involving 
proof of continuing violations based on the 
statutory inference drawn from the notice of 
violation) 

consolidated Conglomerates, Inc. hires Bert and Ernie's 
Trucking Company to demolish a building which contains l,OOO 
linear feet of friable asbestos on pipes. Neither party gives 
notice to EPA or to the state prior to commencement of 
demolition. An EPA inspector acting on a tip, visits the site on 
April 1, the first day of the building demolition. During the 
inspection he observes workers removing pipe coverings dry. 
Further inquiry reveals there is no water available on site. He 
also finds a large uncontained pile of what appears to be dry 
asbestos-containing waste material at the bottom of an embankment 
behind the building. He takes samples and issues an oral notice 
of violation citing to 40 C.F.R. §§ 61.145(c) (3) (dry removal), 
61.145(c) (6) (i) (failure to keep wet until disposal), and 
61.lSO{a) {visible emissions) 8 , and gives the job supervisor a 
copy of the asbestos NESHAP. Test results confirm the samples 
contain a substantial percentage of asbestos. 

On April 12, the inspector receives information from a 

8 Regardless of whether the inspector observes emissions of 
asbestos during a site inspection, where there is circumstantial 
evidence (such as uncontained, dry asbestos piles outside), that 
supports a conclusion that visible emissions were present, the 
Region has discretion to include this violation. 
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reliable source that the pile of dry asbestos debris has not been 
properly disposed of and there is still no access to water at the 
facility. This information supports a new violation of 
§61.lSO(b) (improper disposal). The inspector revisits the site 
on April 22 and determines that the waste pile has been removed. 
A representative of consolidated Conglomerates, Inc. gives the 
inspector documents showing that actual work at the demolition 
site concluded on April 17, but the contractor cannot document 
when the debris pile was removed. Thus, there are at least 61 
days of violation (17 days of dry removal in violation of § 
61.145(c) (3) 22 days of failure to keep wet until disposal in 
violation of §61.145(c) (6) (i), 11 days of visible emissions in 
violation of §6l.150(a) and 11 days of improper disposal in 
violation of § 61.150(b)) times $25,000 per day, plus $25,000 for 
the notice violation9 , or a statutory maximum of $1,550,000. 

Consolidated Conglomerates is a corporation with assets of 
over $100 million and annual sales in excess of $10 million. 
Bert and Ernie's Trucking is a limited partnership of two 
brothers who own tow trucks and have less than $25,000 worth of 
business each year. This contract was for $50,000. Bert and 
Ernie's was once previously cited by.the State Department of 
Environmental Quality for violations of asbestos regulations. 
As a result, all violations are deemed to be second violations. 

The penalty.is computed as follows: 

Gravity component 

No notice (2nd violation) 

Violation of §61.145(c) (3) 
(approx. 3.85 units) 
(second violation) 

Additional days of violation 
(per presumption) (16 x $1,500) 

Violation of §6l.145(c) (6) (i) 
(second violation) 

Additional days of violation 
(per presumption) (21 x $1,500) 

Violation of §61.150(a} 

9 See footnote 3. 

$ 20,000 

$ 15,000 

$ 24,000 

$ 15,000 

$ 31,500 

$ 15,000 
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(second violation) 

Additional days of violation 
(per· presumption) (10 x $1,500) 

Violation of §61.150(b) 
{second violation) 

Additional days of violation 
(per presumption) (10 x $1,500) 

Size of Violator 
(based on Bert and Ernie's size only) 

Total Gravity Component 

Economic Benefit Component 

$20/linear f~ot x 1,000 linear feet 

Preliminary Deterrence Amount 

Adjustment factors - 10% increase for 
willfulness 

Minimum Settlement Penalty Amount 

$ 15,000 

$ 15,000 

$ 15.000 
$180,500 

$ 2,000 

$182.500 

$ 20,000 

$ 18,250 

$202.500 

$220,750 

NOTE: Since this e~ample assumes there was a proper factual 
basis for invokinq the statutory presumption of continuing 
noncompliance, the duration of the §61.150(a) visible emissions 
and § 61.lSO(b) disposal violation runs to April 21 and the § 
6l.145(c) (3) dry removal violation runs tp April 17, the longest 
periods for which noncompliance can be presumed. 

Apportionment of the Penalty 

The calculation of the gravity component of the penalty in 
this case reflects a $5,000 increase in the notice penalty and a 
$48,500 increase in the penalty for substantive violations 
because it involves a second violation by the contractor. 
Ordinarily, the Government should try to qet Bert and Ernie's to 
pay at least these additi"onal penalty amounts. However, 
Consolidated Conqlomerate's financial size compared to the 
contractor's may dictate that consolidated pay most of the 
penalty. 
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Notification and Waste Shipment Record Violations 

Notification Violations 1st Violation 2nd Violation subsequent 

No notice $1~,000 $20,000 $25,000 

No notice but probable $ 5,000 $15,000 $25,000 
substantive compliance 

Late, Incomplete or Inaccurate notice. 

For each notice, select the single largest dollar figure 
that applies from the following table. These violations are 
assessed a one-time penalty except for waste shipment vehicle 
marking which should be assessed a penalty per day of shipment. 
Add the dollar figures for each notice or waste shipment 
violation: 

Notice submitted after asbestos removal 
completed tantamount to no notice. 

Notice lacks both job location and asbestos 
removal starting and completion dates. 

Notice submitted while asbestos removal is 
in progress. 

$15,000 

4,000 

2,000 

Notice lacks either job location or a~bestos 2,000 
removal starting and completion dates. 

Failure to update notice when amount of asbestos 2,000 
changes by at least 20% 

Failure to provide telephone and written notice 2,000 
when start date changes 

Notice lacks either asbestos removal starting l,OOO 
or completion dates, but not both. 

Amount of asbestos in notice is missing, 500 
improperly dimensioned, or for multiple facilities. 

Notice lacks any other required information. 200 

Notice submitted late, but still 200 
prior to asbestos removal starting date. 
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Waste Shioment Violations 

Failure to maintain r~cords which 
precludes discovery of waste disposal activity 

Failure to maintain records but other , 
information regarding waste disposal available 

'Failure to mark waste transport vehicles 
during loading and unloading (~ssess for 
each day of shipment) 

2,000 

1,000 

1,000 
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Work-practice, Emission an~ Other yiolations 

Gravity Component 

Total amount of 
asbestos involved First 
in the operation violation 

~ 10 units 

> 10 units 
but S 50 units 

> 50 units 

$ 5,000 

$10,000 

$15,000 

Each add. 
day of 
violation 

$ 500 

$ 1,000 

$ 1,500 

Seconc:t 
violation 

$15,000 

$20,000 

$25,000 

Each add. 
day of 
violation 

$ 1,500 

$ 2,000 

$ 2,500 

Subsequent 
violations 

$25,000 

$25,000 

$25,000 

Each add. 
day_g_f 
vjolation 

$ 2,500 

$ 2,500 

$ 2,500 

Unit - 260 linear feet, 160 square feet or 35 cubic feet - if more than one is involved, 
convert each amount to units and add together 

Apply matrix separately to each violation of §61.145(a) and each sub-paragraph of 
§ 61.145(c) and § 61.150, except §61.lSO(d) (waste shipment records) which is treated as a 
one time violation and§ 61.lSO(c) (vehicle marking) (see chart on pages 15-16); calculate 
additional days of violation, when applicable, for each sub-paragraph - add together 

Benefit Component 

For asbestos on pipes or other facility components: 

$20 per linear, square or cubic foot of asbestos for any substantive violation. 
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APPENDIX IV 

CLEAN AIR ACT PENALTY POLICY AS APPLIED TO 
STATIONARY SOURCES OF VOLATILE ORGANIC COMPOUNDS 

WHERE REFORMULATION TO LOW SOLVENT TECHNOLOGY 
IS THE APPLICABLE METHOD OF COMPLIANCE 

Introduction 

This addendum provides guidance for calculating the civil 
penalties EPA will require in pre-trial settlement of district 
court enforcement actions, pursuant to Title I of the Clean Air 
Act (CAA), against sources of volatile organic compounds (VOC's) 
in violation of State Implementation Plan emission limitations, 
where low solvent technology (LST) is an acceptable control 
strategy for achieving compliance. If compliance using LST is 
the control strategy chosen by the source and if it can be im
plemented expeditiously, the penalty analysis methodology set 
forth in this appendix must be used. If compliance using LST 
is not the compliance .strategy chosen by the source, or if LST 
cannot be accomplished expeditiously or is not available, the 
penalty must be calculated according to the general Clean Air 
Act Stationary Source Civil Penalty Polica, (hereinafter CAA 
Penalty Policy), based on the costs of ad -on controls. 

A separate policy for arriving at a penalty figure in VOC 
cases where LST is an acceptable control strategy is necessary 
because penalties calculated pursuant to the general CAA Penalt7 
Policy in such instances are insufficient to deter violations.~ 
The general ;;..A Penalty Policy focuses upon recapturing 

~I Penalties must be high enough to have the desired specific 
and general deterrent effects. They must also be, to the 

extent possible, objective in order to ensure fairness. The 
general CAA Pen~lty Policy, relying on the cost of pollution 
control equipment, does not provide such penalties in the case 
of VOC sources using LST. Indeed VOC penalties have been much 
smaller than the penalties collected in other CAA cases. A 
sample of voe sources, with total sales in the $10,000,000 
range, have had civil penalties ranging from $2,000 to $45,000. 
By comparison, a company cited for TSP violations, with sales 
in 1983 of $4,656,000, will be asked to pay a minimum of $75,000 
in penalties. 



the economic savings of non-compliance based upon the typically 
substantial capital expenditures and operation and maintenance 
costs of the necessary pollution control equipment. The capital 
costs of implementing LST are by comparison relatively small, and 
in-many cases LST actually results in a net economic savings.~/ 

This guidance, therefore, sets forth an objective methodology 
for arriving at a substantial cash penalty figure in cases not 
requiring the expenses associated with add-on technology. Specif
ically, in all VOC cases including those where a source may 
choose to come into compliance using LST as a control option, 
Regions must base their pre-negotiation penalty calculations for 
the Economic Benefit Component on the cost of add-on controls. 
Once negotiations begin, the Region may recalculate the penalty 
figure using the alternative methodology in this Appendix where 
applicable based on information to be supplied by the source. 
The Economic Benefit Component will be re-calculated based on the 
cost of LST as a control option. An additional penalty component 
(hereinafter referred to as the Production Component) must there
after be calculated by multiplying the dollar amount of sales 
on' the non-complying lines as reported by the source, by the 
average return on sales for the industry, to be supplied by 
NEIC. The average return on sales is the norm for the industrY. 
for net profits after taxes divided by total sales. Industry
specific average return on sales multipliers are available from 
the Information Services Office at NEIC in Denver, FTS 776-5124 
(contact Charlene Swibas). NEIC will require the following 
information from the Region to calculate the average return on 
sales multiplier for an individual source: (1) type of voe 
source, (2) total assets or number of employees, and (3) dollar 
amount of sales produced on the non-complying lines by year. In 
this regard, EPA should advise sources that it is to their benefit 

~/ Although substantial capital expenditures are required for voe 
sources using add-on technology to come into compliance, sour

ces having the option of using low solvent or water-based techno
logy derive economic savings by coming into compliance. 
For example, reformulation to LST generally involves only minor 
mechanical and process modifications costing less than $10,000. 
(See note 4 infra.) These small outlays are recaptured by subse
quent cost savings. For example, water-based coatings are usually 
less expensive. Similarly, high solid emulsion-LSTs, although 
perhaps more expensive on a volume basis, are more efficient 
when properly applied, requiring fewer coatings. Reduced VOC 
emissions result in further indirect savings in the form of 
lower employee health problems and absenteism,' reduction in the 
cost and amount of OSHA-required ventilation, and lower fire insu
rance rates. Finally, the vast majority of voe sources having 
LST as a readily available option for compliance make only small 
investments in R&D, expenditures which are, moreover, fully tax 
deductible. ' 
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to supply EPA with detailed information such as a plant specific 
breakdown of assets rather than company4wide reports, and line
by-line sales fisures. This will help ensure that the penalty 
is limited to sales from production on their non-complying 
lines as opposed to their total sales. When verifiable line-by
line production information is not available, the Regions must 
base their estimates on sources' total sales as reported in · 
company books and annual reports. In addition, the Production.
Component figure may be adjusted to reflect the source's actual 
return on sales where this figure can be established from reliable 
information. 

The total of the Production and Economic Benefit Components 
should be compared to the penalty that would have been imposed were 
the source coming into compliance using add-on controls. In no 
event should the total of the Economic Benefit and Production 
Components exceed the penalty amount based solely on the cost of 
add-on controls. 

This policy may be used in all situations involving LST as an 
acceptable compliance option, including those where the source is 
granted an expeditious schedule to continue development of LST, 
but may ultimately have to comply using add-on controls. In 
those situations where the source will comply through a combination 
of LST and add-on controls, the, penalty may be adjusted in accordance 
with this Appendix only to the extent the two compliance options 
and the source's financial data are segregable on a line-by-line 
basis. 

No other adjustments to the Economic Benefit and Production 
Components may be made other than as contemplated in the general 
CAA Penalty Policr. These adjustments are described in 
Section II.A.3. o the general policy. In addition, in all cases 
the Gravity Component should be estimated in accordance with the 
general CAA Penalty Policy. This policy is based upon the principles 
established by the CAA Penalty Policy and general Agency policies. 

The Production Component formula produces penalties which 
automatically account for the size of the source and correlate 
with the emissions volume from non-complying lines. Moreover, 
attaching a source's after tax net profits on noncomplying produc
tion helps to ensure a meaningful penalty without impinging on 
employee salari~s, necessary operating costs, or tax deductions 
for good faith pollution control expenditures such as R & D on 
LST. 
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Removing the-profitability of non-complying production is 
particularly appropriate in cases where LST is an acceptable 'con
trol strategy due to the ease with which many such sources could 
have come into compliance, as well as the competitive advantage 
some VOC sources obtain from non-compliance. For example, many 
paper coating concerns have continued to use high solvent coatings 
due to the versatility such solutions afford in meeting customer 
preferences such as color brightness. Such voe sources are, 
thus, probably able to capture a larger share of the market due 
to their noncompliance. Similarly, metal furniture coaters have 
had high solid emulsion-LSTs available for many years. Many 
sources have, however, delayed the minimal costs and process 
changes necessary to come into compliance, perhaps enabling these· 
businesses, in the short' run, to offer their products at a slightly 
reduced price.~/ 

What follows is the specific methodology to be applied in 
calculating civil penalty settlement amounts in actions against 
sources of voe where LST is an acceptable control strategy. 

~/ Use of high solid emulsion-LS! requires installation of a 
$5-7,000 emulsion heater, retraining of employess to apply 

the thicker emu!sion, and installation of a larger or more effi
cient metal washing system to prevent pitting. As is noted 
above, however, these costs are in the long run recaptured by 
the economic savings associated with high solid emulsion-LST. 
(See note 2 supra.) 
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Alternative Methodology for Calculating VOC Penalties Where LST 
is the Applicable Met Od of Compliance 

ECONOMIC BENEFIT COMPONENT* 

+ 

PRODUCTION COMPONENT 
total sales from production on non-complying lines 

x industry norm return on sales 

Compare this figure to the penalty based on the 
cost of add-on controls as the control option. Use the 
lower of the two figures. 

+ 

Settlement Adjustments to Production Component** 
substitute the source's actual return on sales 

for the average industry return on sales 

+ 

GRAVITY COMPONENT'!' 

+ 

Settlement Adjustments to Gravity Component* 

ADJUSTED MINIMUM PENALTY FIGURE 

* See, Clean Air Act Civil Penalt¥ Policy for the procedures to 
10Ilow in making these calculations. Note, however, that 

the CAA Penalty Policy permits Regions in their discretion not 
to seek to recover the Benefit Component when it is likely to be 
less than $5,000. This Appendix contemplates including the 
Economic Benefit Component along with the Production Component 
even where the Economic Benefit is estimated to be less than 
$5,000. If the-combination of both the Economic Benefit and 
Production Components is estimated to be less than $5,000, it is 
not necessary for the case development team to include either 
one in the minimum settlement penalty amount. 

** Note that the considerations described in Section 11.A.3 of 
the general policy may also be applied in adjusting the Productio~ 
Component, as well as the Economic Benefit Component. 
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APPENDIX V 

Air Civil Penalty Worksheet 

A. Benefit Component: 
(enter from computer calculation) 

B. Gravity Component: 

1. Actual or possible harm 

a. Amount above standard: 
b. Toxicity of pollutant: 
c. Sensitivity of environment 
d. Length of time of violation 

2. Importance to regulatory scheme: 

3. Size of violator: 

Total gravity component: 

Preliininary deterrence amount: 
(sum of benefit and gravity components) 

C. Flexibility-Adjustment Factors: 

1. Degree of willfulness or ~egligence: 

total gravity compone~t x any 
augmentation percentage 

2. Degree of cooperation: 

total gravity component x any mitigation 
percentage 

3. History of noncompliance: 

total gravity compone~t x any 
augmentation percentage 

4. Ability to pay: 

any mitigation amount 
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S. Other unique factors: 

total gravity component x any mitigation 
or augmentation percentage 

All augmentation (+) and mitigation (-) 
amounts added: (if negative, cannot 
exceed total gravity component) 

O. Initial Minimum Settlement Amount: 
Preliminary Deterrence Amount + or -
Sun of Flexibility Adjustment Factors: 
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new appendix added 03/02/88 

APPENDIX VI 

Volatile Hazardous Air Pollutant Civil Penalty Policy 

This policy shall be used to deter~ine the gravity component 
of the civil penalty settlement amount for cases enforcing the 
National Emission Standard for Equipment teaks (Fugitive Emission 
sources), 40 C.F.R. Part 61, Subpart v, which applies to volatile 
hazardous air pollutants (VHAP) and the general reporting require
ments of Subpart A. It is to be used in lieu of the scheme for 
determining the gravity component set forth in the general Clean 
Air Act Stationary Source Civil Penalty Policy. It is intended 
as a supplement to the Vinyl Chloride civil Penalty Policy for 
vinyl chloride cases. In those vinyl chloride cases in which the 
vinyl chloride and VHAP civil penalty policies are inconsistent 
(such as the $25,000 penalty for failure to timely submit a 
complete semi-annual report under the vinyl chloride policy versus 
the $15,000 penalty for the same violation under the VHAP policy) 
the vinyl chloride penalty policy should be applied. 

The preliminary deterrence amount for VHAP cases, as for 
other stationary source cases, consists of a gravity component 
and a benefit component. Adjustments for degree of willfulness. 
or negligence, degree of cooperation, history of noncompliance, 
ability to pay, litigation practicalities, and "other unique 
factors" should be made, if appropriate, in accordance with the 
stationary source Civil Penalty Policy. Additionally, adjustments 
may be considered because a company's VHAP/VOC emissions or 
potential emissions are more serious in a nonattainment area for 
ozone. Reporting penalties could be adjusted depending on the 
number of .VHAP sources, that is, whether a plant has few or 
numerous valves and pumps. 

The gravity component of the penalty reflects the seriousness 
of the violation. A separate scheme has been developed for VHAP 
cases partly because the economic benefit component may be 
difficult to determine, although if the economic benefit can be 
calculated, it should be. In addition, several factors in the 
general policy, such as the level of violation as a percentage 
above the standard, do not directly apply to VHAP cases. The 
hazardous nature of VHAPs is reflected in establishing a substantial 
gravity component. 
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The attached chart addresses six major types of requirements 
in the VBAP standard: 

1) Reporting. A source is required to submit initial and 
sem~annual.reports whi~h include, among o~her things, a listing of 
equipment in VHAP service, records of leaks from certain pieces of 
equipment and repairs of leaks, and results of performance tesi:s. 

2) Monitoring, inspectionr and testing. The standard 
includes four types of such requirements: annual testing, such 
as testing from certain requirements, under S6l.242-2(e)(3); 
monthly monitoring, such as monitoring of valves under S61.242-
7(a); weekly inspection, such as visual inspection of a pump 
under S61.242-2(a)(2): and daily checking, such as checking a 
sensor on a compressor seal system under S6l.242-3(e)(l). 

3) Repair of leaks. The standard generally requires that 
a source, upon detection of a leak from regulated equipment, make 
a first attempt at repair within 5 calendar days of detection and 
complete the repair as soon as practicable but not later than 15 
calendar days after detection. Since violations of these require
ments appear to present the greatest potential for emissions 
of VHAPs, the associated penalties are substantial. 

4) Equipment standards. Certain pieces of equipment must 
comply with requirements that specify that they be equipped with 
certain devices, sometimes as an alternative to another standard. 
For example, a compressor must be equipped with a seal system 
that includes a barrier fluid system and that prevents leakage of 
process fluid to the atmosphere, with certain exceptions, in 
accordance ·With S6l.242-3(a). One allowable alternative ·is that 
the compressor be equipped with a closed-vent system capable of 
capturing and transporting any leakage to a control device, in 
accordance with S61.242-3(h). Another example is open-ended 
valves which must be capped or otherwise secured. 

5) Recordkeeping. A source must keep records of a number 
of items, including leaks and attempts to repair leaks, design 
parameters of certain equipment, and dates of startups and 
shutdowns of closed-vent systems and control devices. 

6) Marking eguioment - Equipment in VHAP service must be 
tagged and leaking equipment must be separately or additionally 
taqged. 
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The chart assigns a gravity component for each violation. 
For equipment standards, noncompliance with respect to each piece 
of affected equipment (~, pump, compressor, etc.) constitutes 
a separate Yiolation for purposes of this policy. ~or monitoring, 
inspection, and testing provisions, noncompliance with respect to 
each requirement (~, monthly monitoring of pumps, monthly 
monitoring of valves) constitutes a separate violation. Do ~ot 
count each pump or valve ·as a separate violation if not monitored. 
The gravity component for the case as a whole is the sum of the 
numbers associated with all the violations in the case~ 

Type of Volation 

REPORTING 

Initial Report 

Failure to submit initial report 
for new or existing source 

Late submission of initial report 

On-time but incomplete initial 
report. Estimate percentage of 
information missing. If missing 
information submitted without 
prompting $400/da~, up to the 
figure calculated above 

semi-annual Reports 

Failure to submit semiannual report 

Late submission of semiannual report 
[If submitted only in response to 
~rompting by EPA or delegated 
agency, regard as failure to submit 
report] 

on-time but incomplete semiannual report -
estimate percentage of information 
missing. If missing information 
submitted without prompting by the 
government $125/day up to the figure 
calculated above. 

Penalty 

$25,000 

$500/day up to $25,000 

$25,000 x \ of infor
mation missing · 

$15 ,000 per .report 

.$150/day up to 
- 15 ,000 per report 

$15,000 x % of infor
mation missing 
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Type of Violation 

Non-response 

Failure to respond to prompting 
(written requests) regarding reports 

MONITORING, INSPECTION, AND TESTING 

Annual requirement 

Monthly requirement 

Weekly requirement 

Daily requirement 

For any monitoring, 
inspection or testing 
timely performed, but 
performed incorrectly, 
assess 50' of the 
above pena:ties 

REPAIR OF LEAKS 

Failure to make first attempt 
at repair within specified time 

Failure to·complete repair within 
specified time 

Violations of alternative standards 
for valves in VHAP service 
pursuant to 40 CFR S61.243 

Penalty 

$25,000 

$10,000 + $250/day up 
to $25,000 total 

$5,000 + $250/day (up 
to $7500 total for 
missed mont~) 

$500 + $150/day up to 
$1500 total for 
missed week 

$100/day for each day 
missed for first 
10 daily inspections 
missed. 

$500/day for each daily 
· inspection missed 

thereafter. 

$5000/day up to $25,000 
per leak 

$5000/day up to $25,000 
per leak 

$5000/day up to $25,000 



Type of Violation 

EQOIPMENT STANDARDS 
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Failure to equip with required device 

RECORDKEEPING 

Failure to keep records in logs 
pursuant to 40 C.F.R. S6l.246 
for period associated with 
~emiannual report 

Incomplete records - estimate per
centage of information missing 

FAILURE TO MARK (TAG) EQOIPMENT 

Mark equipment in VHAP service 

· Mark leaking equipment 

Penalty 

$15,000 ~er item inade
quately equipped 

$25,000 per semiannual 
period 

$25,000 per semiannual 
period x % of infor
mation missing 

$100/day per piece of 
equipment up to 
$5,000 

$500/day per piece of 
equipment up to 
$5,000 
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CLEAN AIR Ac:T STATIONARY SOURCE PENALTY POLICY 
APPBHDIX VI? 

RESIDENTIAL WOOD BEATERS 
40 C.F.R. PART 60, SUBPART AAA 

The Clean Air Act Stationary Source Civil Penalty Policy 
("the CAA penalty policy" or "the general penalty policy") 
provides the basis for determining the minimum civil penalty-U.s. 
EPA will accept in settlement of enforcement actions taken 
pursuant to Title I of the Clean Air Act. The CAA penalty 
policy provides quidance to pre-trial settlement of initial 
enforcement actions in district courts. 

The New source Performance Standard for Residential wood 
Heaters, 40 C.F.R. Part 60, Subpart AAA, warrants a penalty 
scheme related to the CAA penalty policy, but adjusted to reflect 
certain unique features of the wood heater industrY. Unlike 
other NSPS programs, for example, the wood heaterl-st~ndard 
regulates a mass-produced consumer product marketed nationally 
and is directed at manufacturers as well as retailers and 
distributors. In addition, management-of the wood stove 
enforcement program will be centralized at Headquarters rather 
than delegated to the Regions. 

This appendix should be used in c~njunction with the general 
penalty policy to determine the prelimin!ry deterrence amount, 
which is the sum of the economic benefit accruing from 
noncompliance and the gravity component reflecting the 
seriousness of the violation. 3 This appendix retains in full the 
concept ot adjusting the gravity component to provide equitable 
treatment of .the requlated community. The penalty adjustments 
may be based upon consideration of the violator's: (l) degree 
of willfulness or negligence, (2) deqree of cooperation, 
including prompt reportin9 of noncompliance and prompt correction 

11 For the purpose of this penalty policy, the following 
terms will be used interchangeably and regarded as synonymous: 
"residential wood heater," "r~sidential wood stove," "wood 
heater," "wcod stove.• 

21 The economic benefit gained by a violator due to delayed 
or avoided costs will be determined using the BEN computer 
model. In certain instances, the government may settle a case 
for an amount less than the calculated economic benefit after 
evaluating the factors mentioned in the.general penalty policy. 

31 In determLiing of the amount of civil penalty, 
113 of the CAA lists three considerations, inter A.liA: 
of the business, (2) economic impact of the penalty on 
business, and (3) seriousness of the violation. 

Section 
(1) size 

the 
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of environmental problems, (3) history of noncompliance (4) 
ability to pay, and (5) other unique factors. ' 

The wood stove penalty policy details most of the violations 
articulated in the regulations and assesses a basic penalty for 
e~ch. Of ~he factors ~et forth in.the general penalty policy 
only the size of the violator matrix and the adjustment factors 
are retained completely. The matrix for lenqth of tine of 
violation has been revised. All other factors are inapplicable 
to the wood stove penalty policy. -

-- · E"VJtry gra~ component calculation will be based on a~
~by~~ase ~aifiiiiition of the facts underlying the enforcement~----
~n developing the penalty values for these violations, 
we evaluated the relative importance of each respective 
requirement to the regulatory scheme. In certain instances, u.s. 
~PA may find that a deviation from a requirement is tantamount to 
a complete violation and hold the violator liable for the full 
amount of the assessed penalty. -In other instances, however, 
U.S. EPA may believe that the deviation is minor and therefore 
assess a reduced penalty. As an example, consider the 
§60.SJS(b) violation, offering for sale a stove without a 
permanent label. If the stove has no label at all, the full 
penalty will be levied. If, on the other hand, the permanent 
label is merely deficient, not conforming to the requirements 
under §60.536(a)(l)(2), then the penalty amount assessed will 
likely be less than the full amount. The following violations 
fall into this_"none/deficient" category: 

- 60.533(0)(2) 
- 60.533(0)(3) 
- 60.536(a)(l),(2) 
- 60.537(a)(l),(2) 
- 60.537(8)(1),(3) 
- 60.537(8)(1),(4) 
- 60.537(a)(l),(5) 
- 60.537(c) 
- 60.537(e)(l),(4) 
- 60.537(e)(2) 
- 60.537(e)(3) 
- 60.537(f) 
- 60.537(9) 
- 60.537(h) 
- 60.537(i) 
- 60.538(8) 
- 60.SJB(b) 
- 60.538(d)(l),(2) 
- 60.SJS(d)(l)(ii) 

parameter quality assurance proqram 
emission test QA program 
permanent label 
maintain record of certification test 
maintain record of parameter QA proqram 
maintain record of emission test QA program 
maintain record of sales 
maintain/produce sealed stove 
apply for small manufacturer exemption 
report number of exempted stoves manufactured 
maintain record of production 
report biennially on certified model lines 
maintain record of exempted stoves 
maintain record of used stoves 
maintain records for five years 
operation of stove without permanent label 
off er for sale a stove w/o permanent label 
off er for sale a stove w/o temporary label 
offer for sale a stove w/o owner's manual 

For the other violations contained in pages 3 to 6 of this . 
penalty policy, u.s. EPA intends to assess the full amount. 
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gu;tTHTION or GRAVITX COJIPQNQT 

SIZE OP THE VIOLATOR (calculate once per violator) 

Net worth of corporation or 
net current assets of partnership: 

Under $100,000 
$100,001 $1,000,000 
$1,000,001 $5,000,000 
$5,000,001 $20,000,000 
$20,000,001 - $40,000,000 
$41,000,001 - $70,000,000 

over $70,000,000 

$1,000 
2,000 
8,000 

12,000 
20,000 
40,000 
65,000 

LENGTH OP TIME OP YXQLATIQI (calculate for each violation) 

o to 6 months $ 500 

7 to 12 months 1,000 

13 to 18 months 1,500 

over 19 months 2,000 

VIQLATIONS OP 40 C.P.B PART 60. SUBPART AM 

60.530(c)(2) 
Sale of Oregon exempted stove after July l, 
1992 

60.530(c)(3) 
Failure to notify of any modification to 
Oregon certification 

60.Sll(n) 
Failure to perform certification te'sting 

60.533(0)(2) 
Failure to conduct adequate parameter QA 
inspectic1n 

$5,000 per model 
line and $500 
per unit 

$500 per unit 

$5,000 per model 
line and $500 
per unit 

$500 per unit 
not tested as 
required 
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60. 533(0)( 3) 
Failure to condu~t emission test QA program 

60.536(a)(l), (2) 
Failure to have permanent label on stove 
manufactured after July 1, 1988 (related to 
60.538(b), but we can brinq both in an 
enforcement action) • 

60.536(i), (j) 
Failure to have temporary label on a stove 
with a permanent label 

60.536(k) 
(please see 60.538(d)(l)(ii)) 

60.537(a)(l), (2) 
Failure to maintain record of certification 
test 

60.537(a)(l), (3) 
Failure to maintain record of parameter QA 
program 

60.537(a)(l), (4) 
Failure to maintain record of emission test 
QA program 

60.537(a)(l), (5) 
Failure to maintain record of sales 

60.537(c) 
Failure to maintain or produce sealed stove 

60.537(e)(1), (4) 
Failure to apply for small manufacturer's 
exemption 

60.537(8)(2) -
Failure to report number of exempted beaters 
manufactured between 7/1/88 and 6/30/89 

60.537(e)(3) 
Failure to maintain wood heater production 
records for 7/1/87 to.7/1/89 

$500 per unit 
not tested as 
required 

$2,000 per model 
- line and $2 per 

unit 

$1,000 per model 
line and $2 per 
unit 

$100 per-model 
line 

$1,000 per model 
line 

$1,000 per model 
line 

$1,000 

$750 per sealed 
stove required 

$250 

$500 

$1,000 
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60.537(f) 
Failure to report biennially on certified 
model line 

60.537(9) 
Failure to maintain record of R&D exempted 
stoves 

60.537(b) 
Failure to maintain record of used stoves 

60.537(1) 
Failure to maintain records for five years 

60.538(8) 
Operation of affected facility without a 
permanent label 

60.538(b) 
Offer for sale a stove without· certification 
test or permanent label-

60.538(c) 
Off er for domestic sale of export stove 

Sale of stove without a permanent label after 
July 1, 1990 

60.538(d)(l)(i), (2) 
Off er for sale a stove with a permanent label 
but not temporary label 

60.538(d)(l)(ii) 
Off er for sale a stove with a permanent. label 
but no owner's manual (encompasses 60.536(k)) 

60.538(d)(l)(iii) 
Off er for sale a stove with a permanent label 
but without a catalyst warranty 

60.538(e) 
Sale of stove after notice of certification 
revocation 

60.538(f) 
Installation or operation of stove 
inconsistent with label or owner's manual 

$100 per model 
line 

$500 

$500 

$500 

$500 per unit 

$2,000 per model 
line and $2 per -
unit 

$1,000 per unit 

$1,000 per unit 

$1,000 per model 
line and $2 per 
unit 

$500 per unit 

$1,000 per model 
line and $2 per 
unit 

$5,000 per unit 

$2,000 per unit 
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60.538(CJ) 
operation of stove with deactivated or 
removed catalyst. 

60.S38(b) 
Operation of altered stove 

60.SJS(i) 
Alteration or removal of permanent label 

$2,000 per unit 

$5,000 per unit 

- $1,000 per unit 
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BXNIPLI 

An in~pec~or.files a violation report aqainst Blockbuster 
M~nufacturinq, which produces the Blue Flame and Heat Jet model 
lines. The report, dated November 8, 1988, states that the 
temporary label on ~he Blue Flame model line is deficient and 
that the company failed to conduct certification testing on the 
Heat Jet model line. In addition, the Heat Jet•model line· lacks 
permanent and.temp~rary labels as well as owner's manuals. -Blue 
Flame pro~uct1on.s1nce July l, 1988 totalled 464 units with sales 
of 223 units, w~ile ~eat Jet production since July l, 1988 
totalled 108 un!ts with sales of 36 units. Blockbuster's net 
worth is estimated at $800,000. 

The initial assessment of Blockbuster's violations indicates 
the followinq violations by model line: 

Blue Flame 
- attachinq deficient temporary-label 
- sellinq unit with deficient temporary label 

Heat Jet 
- failure to conduct certification testinq 
- failure to attach permanent label 
- sellinq unit without permanent label 

(NOTE: the temporary label and owner's manuals violations are 
inapplicable for the Heat Jet model line because the units were 
not permanently labeled) 

U.S. EPA issues a Findinq of Violation to Blockbuster which 
includes both the Blue Flame and Heat Jet violations. In 
addition, an Administrative Order is issued to correct these 
violations. Blockbuster does correct all the Blue Flame 
violations by·the stated deadline, but does not take any action 
toward correctinq the Heat Jet violations. When contacted by EPA 
personnel after the deadline, Blockbuster says it feels no 
obliqation to correct the Heat Jet violations. At this point, 
EPA decides to bring a civil action against Blockbuster 
concerning the Heat Jet model line only. 

The preliminary deterrence amount is calculated by adding 
the economic benefit and qravity components. The economic 
benefit component is subdivided into two categories: capital 
investments, or one-time costs, and annual expenses. For this 
example, current capital investments are $9,000 for a full test 
series and $4,000 for model line labels and manuals. current 
annual expenses include $3,067 for emissions and parameter 
inspection quality assurance and $1,400 for research and 
development. EPA personnel run the BENl model assuming 
compliance in April 1989 and the payment of penalty in March 
1989. The BENl model shows an economic-benefit of $3,252. A 
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copy o! the BEMl printout is attached for reference. The gravity 
component ot $66,788 is calculated as shown below: 

Violation 

No certification test 
60.533(n) 

Not attaching perma
nent label 

60.536(a)(l), (2) 

Selling unit without 
permanent label 

60.538(b) 

Basic 
Rate 

$5,000 

2,000 

2,000 

Per 
Unit, 

$500(108) 

2(108) 

2(36) 

Length Size of 
of T'me Violator 

$500 $2,000 

500 

500 

In light of Blockbuster's lack of cooperation in correcting 
the Heat Jet violations, EPA decides to increase the gravity 
component by 25%. The gravity component becomes $66,788(1.25) = 
$83,485. The bottom line amount for the purposes of settlement 
is $3,252 (the economic benefit) + $83,485 (the adjusted gravity 
component) c $86,737. 
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APPENDIX VIII 

CLEAN AIR ACT CIVIL PENALTY POLICY APPLICABLE TO 
PERSONS WHO MANUFACTURE OR IMPORT CONTROLLED SUBSTANCES 

IN AMOUNTS EXCEEDING ALLOWANCES PROPERLY HELD UNDER 
40 C.F.R. PART 82: PROTECTION OF THE STRATOSPHERIC OZONE 

Introduction 

This appendix provides guidance for calculating the civil 
penalties EPA will require in pre-trial settlement of district 
court enforcement actions, pursuant to Title I of the Clean Air 
Act ( 11 C~"), against persons who manufacture or import controlled 
substances in amounts exceeding allowances properly held under 40 
C.F.R. Part 82, Protection of the Stratospheric Ozone· ("the 
Rule") . t Settlement of violations of the recordkeeping and 
reporting provisions of the Rule need not, for purposes of 
penalty assessment, be treated differently from any' other CAA 
record.keeping and reporting violation. See Clean Air Act 
stationary source civil Penalty Policy, p. 11. 

The Rule designates bulk quantities of the chemicals named 
in Appendix A as "controlled substances" on the basis of the 
demonstrated capacity of these chemicals to attack and destroy 
ozone in the stratosphere. Manufacturers and importers of the 
controlled substances who responded to EPA's request for baseline 
data are apportioned yearly production and consumption allowances 
which limit.the amounts of controlled substances that person or 
corporate entity may introduce for use into the United States 
during a twelve month control period. 2 

1 The Rul~ was promulgated in a~cordance with the Agency's 
authority under CAA Part B--Ozone Protection, 42 u.s.c. 150-
159 ("Part B"), and with the Montreal Protocol (an agreement 
signed by most industrial nations in 1987) , to protect the 
stratospheric ozone layer, a thin blanket of triatomic oxygen 
fifteen miles above the surface of the earth that blocks harmful 
ultraviolet radiation emitted by the sun. Section 113 of the CAA 
references Part B, expressly providing that the 113(b) civil and 
the 113{c) criminal remedies are available for violations of 
regulations promulgated under that Part. 

2 EPA restricted production and consumption of five 
chlorofluorocarbons {CFCs) to 1986 levels beginning July 1, 1989. 
Additional restrictions on production and consumption of CFCs, 
and and other controlled substances were in development at this 
writing. 
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copy of the BEHl printout is attached for reference. The gravity 
component of $66,788 is calculated as shown below: 

Violation 

No certification test 
60.SJJ(n) 

Not attaching perma
nent label 

60.536(a)(l), (2) 

Selling unit without 
permanent label 

60.538(b) 

Basic 
Rate 

$5,000 

2,000 

2,000 

Per Lenqth Size of 
Unit of T;me Violator 

$500(108) $500 $2,000 

2(108) 500 

2(36) 500 

In light of Blockbuster's lack of cooperation in correcting 
the Heat Jet violations, EPA decides to increase the gravity 
component by 25%. The gravity component becomes $66,788(1.25) = 
$83,485. The bottom line amount for the purposes of settlement 
is $3,252 (the economic benefit) + $83,485 (the adjusted gravity 
component) c $86,737. 
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To assist EPA in monitoring compliance with produc~ion and 
conswnption limits, the Rule requires manufacturers of controlled 
substances to keep daily records and submit quarterly reports to 
EPA. Importers must submit information to EPA regarding the · 
quantity of controlled substances brought into the United states 
and the country of their.origin.· 

Production and consumption allowances may be traded, but 
such transactions are invalid if not reported to EPA. If Agency 
records indicate that the seller of allowances holds a sufficient 
quantity unexpended, EPA will issue a notice of no objection, and 
enter the transfer in its records. If EPA initially does not 
object to an allowance trade, but later finds reason to 
disapprove, the Agency will rescind the earlier transfer and 
correct its records. For the purposes of the Rule, ownership of 
the allowances that were the subject of the rescinded transfer 
never shifted from the seller to the buyer. 

The Penalty for Excess ~.mounts 

The Rule seates that each kilogram of controlled substances 
lUfactured or imported in excess of allowances is a separate 
Jlation. 3 Each excess kilogram, therefore, c=eates potential 

liability in the violator for a penalty of up to the statutory 
maximum of $25,000. To promote judicial economy and to conserve 
Agency resources, EPA will be willing to accept substantially 
less in settlement. 

The relative amount of stratosnheric ozone that will be 
destroyed by a given quantity of a controlled.. substance is called 
that substance's ozone depletion weight, and varies from...-chemical 
to chemical. 4 Allowances are allocated on the basis of a ' 
calculated level, i.e., the total ozone depletion effect of all 
controlled substances produced and imported, a value that is 
expressed in kilograms. The holder of allowances is free to 
produce or import any combination of controlled substances dw::ing 
the control period so long as the calbulated level of its 
activity doe~ not exceed the calculated level of the allowances 
it holds. When the Rule states that.each kilogram in excess of 
allowances is a separate violation, the reference is to kilograms 
in the sense of a calculated level. Therefore, the statutory 
maximum penalty is $25,000 per kilogram. of calculated level 
manufactured or imported in excess of properly held allowances. 

3 40 c.F.R. 82.4{a) and (b). 

4 The ozone depletion weights for the controlled substances 
can be found in Appendix A of 40 C.F.R. Part 82. 
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Calculatina a Penaltv 

In accordance with the general practice EPA follows when 
calculating all Clean Air Act civil penalties, penaities assessed
for ~anufacturing or impor~ing excess quantities of controlled 
substances will be the sum of an economic benefit component and a 
gravity component. 

- Economic Benefit 

Determining the actual economic benefit accruing to the 
violator will be difficult, if not impossible. Some allowance 
holders produce a variety of controlled substances at different 
locations across the country. Rather than attempt to distinguish 
what amount of which chemical produced at each of several 
continuously operating facilities was responsible for how many 
kilograms of excess calculated level, EPA will instead rely on an 
economic benefit rule of thumb. On the basis of financial 
infonnation currently available, E?A will assU!lle an economic 
benefit (profit margin) of $i.so per kilogram of calculated level 
for both the manufacture and importation of controlled 
substances. EPA may supplant this amount by reference to price 
lists appearing in industry journals or to any other source which 
the Agency believes is a reliable indicator. Because the 
Agency's economic benefit rule of thumb is subject to change, in 
situations where the Region is applying this penalty policy, 
Regional staff should consult with EPA Headquarters before 
attempting to assess the violator's economic benefit of 
noncompliance. · 

- The violato~'s economic benefit may be offset by amounts 
paid for allowances ·purchased dw:inq the same control period to 
cure excess production or imports, as such purchases clearly 
lessen the economic benefit of noncompliance. 

. . 
The economi~ benefit component.may be omitted entirely if an 

allowance-apportioned violator agre~s in the next control period 
to a reduction of its current allowances in amounts equal to the 
calculated level of its earlier violations. The economic benefit 
component will not be assessed against violators who are not 
apportioned allowances if such violators obtain in the next 
control period and hold unexpended allowances in amounts equal to 
the calculated level of their earlier violations. The Montreal 
Protocol does not permit member nations to ·meet their national 
limits by applying allowances left unexpended in one control 
period to negate excess quantities of controlled substances 
manufactured or imported in any other control period. EPA, 
however, can acknowledge the financial impact on importers of a 
reduction of current allowances and adjust the penalty assessment 
accordingly in order to provide importers with an incentive to 
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consent to injunctive relief mandating such reductions. In this 
way, EPA can help avert the potential environmental harm 
resulting from the violator's actions. 

Gravity 

Even if the violator demonstrates that its purchase of 
additional allowances or its voluntary reduction of current 
allowances eliminates its economic benefit, it still must pay the 
-gravity component of the penalty. The gravity component is the 
measure of the seriousness of the violation. Accordingly, this 
component is linked both to the integrity of the regulatory 
system and to the ozone-depleting effect of the violator's 
ac~ions. The Rule states that each kilogram of controlled 
substance manufactured or imported in excess of allowances is a 
separate violation. 

To protect the integrity of the Rule, EPA will assess a 
penalty of $15,000 against all violators. An additional $0.50 
for each kilogram of calculated level manufactured or imported in 
excess of allowances held at the time of manufacture or 
importation will be assessed against first time violators, or , 
~, .. 00 for each kilogram against repeat offenders. 

So that the penalty will reflect the seriousness of the 
environmental harm resulting from the violations and to provide 
violators with an incentive to cure their violations completely, 
EPA will assess a penalty of $15,000 against violators who leave 
any amount of their violations, no matter how small, uncured. 
EPA wili assess an additional penalty of $.50 for each kilogram 
of calculated level left uncured at the end of ~he control period 
in question. In the event that the violator expeditiously and 
fully cures its violations in the next control period following 
its violations, EPA will assess this integrity of the regulation 
factor at $5,000, instead of $15,000, and the kilograms of 
calculated level left uncured will be assessed at $0.10. for .each 
kil.ogram. · · · 

A violator can cure the potential environmental. harm by 
purchasing allowances, by chemically transforming the controlled 
substances into other substances not regulated by the Rule, by 
proper exportation, or by any combination of these means. In 
keeping- with the matrix provided by the general stationary source 
civil penalty policy, p. 11, .EPA will assess an additional amount 
to scale the penalty to the size of ~he violator. 

Adjustments to the gravity component must be made in 
accordance with the provisions of the general stationary scurce 

~il penalty policy, pp. 12-18, taking into account such ~actors 
degree of willfulness or negligence, degree of cooperation, 

c:u1d history of noncompliance. EPA construes these adjustment 
factors strictly, with a bias toward upward adjustment. Oownw~rd 
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adjustments to the gravity component will be effected only in 
rare instances where the defendant manifests extreme cooperation 
by agreeing to perform environmentally beneficial actions not 
required by law that are directly related to repairing-the 
environmental harm potentially resulting from its violations. 

Mitigating Penalty Amounts 

~ Application of this policy significantly compromises the 
penalty amount EPA is authorized to pursue ~nder both the CAA and 
the Rule. Penalty amounts calculated in accordance with this 
policy represent the minimum penalty that EPA can accept in 
settle~ent of cases of this nature. Reductions from this amount 
are acceptable only on the basis of the violator's demonstrated 
inability to pay the full amount (substantiated by the ABEL 
computer model) or other unique factors. A proposed penalty 
reduction, accompanied by a justification memorandum, must be 
submitted to the.Associate Enforcement counsel for Air for his 
approval. 

Examoles of Penaltv Calculations 

Followinq are four examples of application of this policy. 
Adjustments to the gravity component are made in accordance with 
the general stationary source civil penalty policy. 

Examnle 1 

Due to inadequate communications between its seven 
'facilities for the production of controlled substances, Chemical 
co. overshoots its production and consumption allowances of 
147,000,000 kq of calculated level by 250,000 kg before ceasing 
all production on May 20. on June 5, Chemical co. ·manaqes to 
purchase 200,000 kq of:calculated level in additional "allowances 
at a cost of $200,000. ~ 

Assuminq that Chemical co. does nothing more.to cur~ its 
violations, the penalty is computed as follows: 
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Economic Benefit Comoonent-

Prof it on sale of wrongfully produced 
controlled substances (250,000 kg at $1.50/kg*) 

Offset by actual expenditure of $200,000 
to purchase additional allowances 

Gravity Comoonent 

Integrity of Regulation 

250,000 kg of calculated level 
wrongfully produced (at $0.S/kg) 

Integrity of Regulation 
(amounts left uncured) 

50,000 kg of calculated level left uncured 
at close of control period (at $0.5/kq) 

Size of violator (worth in excess 
of $70,000,000) 

Preliminary deterrence amount 

Economic Benefit Component 
Gravity Component 

Adjustment factors 

20% upward adjustment to the gravity 
:component_to _~eflect defend~nt'~~negligence 

Minimum penalty settlement amount 

$375,000 

-200.000 
$175,000 

$1-5,000 

125,000 

15,000 

25,000 

+65,000 
$245,000 

$175,000 
+245.000 
$41;0' 000 

_-f:'$49_, 00~ 

$459,000 

* The economic benefit rule of thumb is subject to change. 
egional offices using this guidance should consult with Head
uarters to insure that they use the appropriate number. 



- 7 -

If, in the next control pericd prior to settlement, Chemical 
co. obtains and holds unexpended sufficient consumption allow
ances to avert the environmental harm po~entially ~esul~ing from 
the uncured portion of its wrongful production, the penalty would 
be calculated as follows: 

Economic Benefit Comoonent 

Because Chemical Co. has obtained 
consumption allowances in an amount 
equal to the total amount of its vio
lations, there were no costs averted, 
and there is no remaining economic 
benefit. 

Gravity Component 

Integrity of Regulation 

250,000 kg of calculated level 
wrongfully produced (at $0.5/kg) 

Integrity of Regulation 
(amounts left uncured, ·but environmental 
harm averted) 

50,000 kg of calculated level left uncured, 
but environmental harm averted (at $0.l/kg) 

Size of violator (worth in excess 
of $70~000,000) 

Preliminary deterrence amount 

Economic Benefit Component 
Gravity Component 

~djustment facto~s 

20% upward adjustment to the gravity . 
component to reflect defendaut's nagligence 

Minimum oenalty settlement amount 

$0 

$15,000 

125,000 

5,oo~ 

s,ooo 

+65.000 
$215,000 

$0 
$215.000 
$215,000 

+$43,000 

$258,000 
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Examnle 2 

Commodities, Inc., which does no~ normally deal in 
chloroflurocarbons (CFCs), works toward buying up the unexpended· 
consumption allowances it needs to permit its purchase of 
1,000,000 kg of calculated level of a controlled substance from a 
seller in Country A at a price of $1,500,000. The shipment of 
cheap CFCs is offloaded at the American port of entry while 
eomm.odities, Inc. is still negotiating with Company z to buy the 
last block of 300,000 kg of calculated level of allowances. In 
Country B, a major industrial accident virtually destroys that 
country's largest producer of CFCs, suddenly creating a huge 
demand in that count=y for Com!!lodities, Inc.'s CFCs. 
Commodities, Inc. immediately breaks off negotiations with 
Company Z and exports its entire stock of l,Ooo,ooo kg of 
calculated level to country B for a selling price of $3 million. 
Commodities, Inc. provides proof to the EPA of its export and 
receives consUitption allowances in the amount of 1,000,000 kg of 
calculated level, which it then sells on the bullish CFC ~arket 
at $2.00 per kilogram of calculated level.. · . 

During settlement negotiations with EPA, Commodities, Inc. 
:reduces records showing th~t .it purchased 700,000 kg of 

ca~culated level of consumption allowances for $0.75 per kilogram 
and argues that this amount should be used to calculate its 
economic benefit. 

The penalty is computed as follows (for the purposes of this 
exercise, we assume that Commodities, Inc. bore none of the 
shipping expenses) : 

Economic Benefit Com~onent 

Cost averted by not purchasing 
allowances (300,000 kg at $1.50/kg*) 

~ .. 
Profit on export sale of wrongfully imported 
controlled sul:Jstances (300,-000 kq at $1.50/kg) 

Prof it on sale of wrongfully obtained 
conswnption rights (300,000 kq at $2.00/kg) 

. 

$450,000 

450,000 

+G00,000 
$1,500,000 

* The economic benefit rule of thur.t.b is subject to change. 
~gional offices using this guidance should consult with Head

quarters to insure that they use the appropriate number. 
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In computing Ccr..ruodities, Inc.'s economic benefit, EPA would 
not use $0.75/kg as the cost averted by not purchasing allowances 
because C~mpany z, apparently, was unwilling to sell a~ the price 
Commodities, Inc. was offering. EPA would not use - commodities, · 
Inc.'s later selling price, $2.00/kg, because that amount does 
not necessarily reflect the market rate at the time Commodities, 
Inc. was attempting to buy. In the absence of a more reliable 
figure, EPA will use the $1.50/kg rule of thumb. The profit on 

-.the sale of wrongfully imported controlled substances is simply 
the difference between the selling price and the defendant's 
purchase price ($3.00/kg - $1.50/kg = $1.50/kg) as there were no 
allowance costs for these 300,000 kilograms. The profit on the 
sale of the wrongfully obtained consumption allowances is the 
full selling price because the defendant never properly held 
consumption allowances for those 300,000 kilograms. 

Gravitv Comnonent 

Integrity of Regulation 

300,000 kg of calculated level 
wrongfully imported (at $~.5/kg) 

Integrity of Regulation 
{amounts left uncured) · 

300,000 kg of calculated level left uncured 
at close of control period (at $0.5/kg) 

Reporting violation - one incorrect report 
See general CAA penalty policy at 11. 
(Although commodities, Inc. did export 
l,000,000 kg of calculated level of a 
controlled substance, only 700,000 kg of 
that·amount had entered the country legally. 
Therefore, commoQ.ities, Inc.' s-~transfer . 
request could not properly claim ownership of 
the entire l,000,000 kg of calculated level.) 

Size of violator (worth between $20-40 million) 

Preliminary Deterrence Amount 

Economic Benefit Component 
Gravity Component · 

$15,000 

150,0'00 

15,000 

150,000 

15,000 

+20.000 
$365,000 

$1,500,000 
+365.000 

$1,865,000 
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Adjustment Factors 

Degree of willfulness or negiigence 
(20% of the gravity component) 

Minimum settlement penalty amount 

+$73,000 

$1,938,000 

If, in the next control period prior to settlement, 
Commodities, Inc. had obtained and held unexpended the 300,000 
kilograms of calculated level of consumption allowances necessary 
to avert the potential environmental harm resulting from its 
wrongful importation, the penalty would be calculated as follows: . . . -

Economic Benefit Comoonent 

Prof it on export sale of wrongfully imported 
controlled·substances (300,000 Kg at $1.50/kg) 

Prof it on sale of wrongfully obtained 
consumption rights (300,000 kg at $2.00/kg) 

Gravity comnonent 

450,000 

+600,000 
$1.,050,000 

Integrity of Regulation· $1.5,000 

300,000 kg of calculated level 
wrongfully imported (at $0.5/kg) 150,000 

Inteqrity of Regulation 
(amounts left uncured, but.environmental 
harm averted) · 5, ooo 

300,000 kg of calculated level left uncured, 
but environmental harm averted (at $0.1./kg) 30,000 

Reporting violation - one incorrect report 15,000 

Size of violator (worth between $20-40 million) +20,000 
$235,000 

Preliminarv Deterrence Amount 

Economic Benefit Component 
Gravity Component 

$1,050,000 
+235,000 

$1,285,000 
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Ad;ustment Factors 

Degree of willfulness er negl~gence 
(20% of the gravity component) 

Minimum settlement oenaltv amount 

-. Examole 3 

+$47,000 

$1,332,000 

During the fourth quarter of the control period, Importers 
International contracts to sell 40,000 kq of calculated level of 
consumption allowances to CFCs, Inc., a producer and importer of 
CFCs, at $1.25/kg, despite the fact that Importers International 
has recently exhausted allot its-2so,ooo kg allowance. 
Importers International submits a transfer request to EPA for 
which the Agency issues a no objection notice. (EPA's 
determination is based on inf o~ation contained in Importers 
International's previous quarterly report.) Upon receipt of 
EPA's notice ~f no objection, CFCs, Inc. purchases the allowances 
from Importers International for $50,000 and imports 40,000 kg of 
calculated level of controlled substances. EPA discovers during 
its review of Impor~ers In~erna~ional 1 s fourth quar~er report 
that the company did not·hold unexpended allowances at the time 
of the trade, rescinds the transfer, and notifies both parties to 
the transaction. 

·Importers International's action appears to be a fraudulent 
~ransfer in knowing violation of consumption limitations, and 
this matter should be referred to OE's Office of Criminal 
Enforcement. Importers In~ernational is probably subject to 
fines and imprisonment under ll3(c) of the Clean Air Act, 18 
u.s.c. 1001 (supplying false information to the federal 
government), and possibly 18 U.S.C. 1341 (fraudulent use of the 
.mails). 5 

5 EPA's election to pursue a criminal enforcement action 
must hinge on its evaluation of the strength of the evidence of 
knowing violation and also of the adequacy of available civil 
relief. Where a defendant exceeds its production or consumption 
allowances and submits inaccurate inforination in a transfer 
request, EPA may find it difficult to show a knowing violation, 
but large civil penalties are available. If the defendant_ stays 
within the limits of its allowances but transfers allowances it 

·does not hold, the available civil relief would be ~ased on a 
single reporting violation, but EPA can more likely demonstrate 
that the violation was knowing. It is important also to remember 
that buyers of large amounts of allowances will be aware of the 
financial risk associated with wrongful production or importation 
and will purchase only from reputable sellers. 
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CFCs, Inc., which purchased Importers International's 
purported allowances at risk, held other conswnption allowances 
at the time it imported the 40,000 kg of calculated level. These 
other consumption allowances, in part, offset that import. After 
analyzing CFCs, Inc.'s final quarter reports, EPA determines that
CFCs, Inc. is liable for the importation of only 15,000 kg of 
calculated level of controlled substances for which it did not 
hold proper consumption allowances. After receiving notification 
from EPA, CFCs, Inc. agrees to reduce its current-year production 
and conswnption allowances by that amount. 

The penalty for CFC, Inc. is computed as follows: 

Economic Benefit Component6 

Profit on sale of wrongfully produced 
CFCs (15,000 kg at $1.50/kg*) 

Off set by reduction of current-year 
allowances by 15,000 kg of calculated level 

Gravity component 

Integrity of Regulation 

15,000 kg of calculated level 
wrongfully imported (at $0.5/kg) 

Integrity of Regulation 
(amounts left uncured, but environmental 
harm averted) 

15,000 kg of calculated level left uncured, 
but environmental harm averted(at $0.10/kg) 

Size of violator (worth more that $70 million) 

$22,500 

-22,500 
0 

$15,000 

7,500 

5,000 

1,500 

+65.000 
$94,000 

* The economic benefit rule of thumb is subject to change. 
Regional offices using this guidance should consult with Head
quarters to insure that they use the appropriate number. 

6 CFCs, Inc.'s economic benefit would not be offset by the 
amount it paid to Importers International for the purported 
allowances. Only those transactions which result in a transfer 

1of valid consumption allowances to the violator can be counted 
against its economic benefit. 
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Prelirninarv Dete~rence ~mount 

Economic Benefit Component 
Gravity Component 

Adjustment Factors 

No adjustment of gravity 

Minimum Settlement Penaltv Amount 

Examnle' 4 

$0 
+94,000 
$94,000 

$94,000 

Small Brokerage co., an import broker located in·a minor 
port city, imports 200 kg of calculated level of CFC-113 for 
Company X, a manufacturer of airplane parts. Company X intends -
to use the CFC-113 to degrease precision metal parts prior to 
assembly. Neither company holds consumption allowances. EPA 
discovers the violation during its review of the computer 
printout of customs Entry Summary forms provided to EPA by the 
U.S. Census Bureau. 

Upon receipt of a Section' 114 letter from EPA requestinq 
more information about its imports of controlled subs:ances, 
Small Brokerage Co. contacts EPA to explain that neither it nor 
Company X was aware of the Rule's prohibition on importing 
controlled substances without consuniption allowances. Small 
Brokerage Co. fully responds to the Section 114 request, but 
points out that its imports were in one liter canisters, and 
asserts exemption under the "one-gallon rule of thumb." 

The one-gallon rule of thumb exempts from regulation imports 
of controlled substances in containers of one gallon or smaller · 
only if the eventual use of the container is not known and cannot 
be determined with reasonable efforts. (See GUIDANCE FOR THE 
STRATOSPHERIC OZONE PROTECTION PROGRAM, pp. 4-5.) Here, EPA 
investigates the process Company X uses to degrease small metal 
parts and determines that Company X pours CFC-113 from the one 
liter canister into a basin containing the parts to 'be cleaned. 
Therefore, the eventual use of the imported caniste~ is known, 
and the canister is not part of a "use system." EPA informs 
'small Brokerage Co. that its imports are subject to regulation. 
Before the end of the control period, Small Brokerage co. obtains 
from another company a sufficient amount of unexpended 
consum.ption allowances to cure its violations. 
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The penalty ·is~calculated as follows: 

Economic Benefit Comnonent 

Because Small arokerage Co. obtained 
consumption allowances in an amount 
equal to the total amount of its vio
lations, there were no ··costs averted, 
and there was no economic benefit. 

Gravitv Comoonent 

Integrity of Regulation 

200 kg of calculated level wrongfully 
imported (at $0.5/kg) 

Size of· violator (worth between $100,001 
and $1,000,000) 

Preliminary Deterrence Amount 

Economic Eenef it Component 
Gravity Component 

~djustment Factors 

Degree of willfulness or negligence 
(20% of the gravity component) 

Minimum Penalty Amount 

$0 

$15,000 

100 

s2.ooo 
$17,100 

$0 
$17.000 
$17,000 

+$3,400 

$20,400 



Appendix IX: Penalty Policy Applicable to Persons who 
Perfonn Service for Consideration on a Motor Vehicle Air 
Conditioner Involving the Refrigerant or who Sell Small 
Containers of Refrigerant in Violation of 40 C.F.R. Part 82 
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APPENDIX IX 

CLEAN AIR ACT CIVIL PENALTY POLICY APPLICABLE TO PERSONS WHO 
PERFORM SERVICE FOR CONSIDERATION ON,A MOTOR VEHICLE AIR 
CONDITIONER INVOLVING THE REFRIGERANT OR WHO SELL SMALL 

CONTAINERS OF REFRIGERANT IN VIOLATION OF 40 C.F.R. PART 82, 
PROTECTION OF THE STRATOSPHERIC OZONE, SUBPART B: SERVICING 

OF MOTOR VEHICLE AIR CONDITIONERS 
July 19, 1993 

Introduction 

This appendix provides quidance for calculatinq the civil 
penalties EPA will require in pre-trial settlement of judicial 
enforcement actions, as well as the pleadinq and settlement of 
administrative enforcement actions, pursuant to Sections 113(b) 
and (d) and Section 609 of the Clean Air Act ("CAA"), as amended, 
and 40 C.F.R. Part 82, Subpart B aqainst persons who perform 
service for consideration on motor vehicle air conditioners 
involvinq the refriqerant or who sell small containers of 
refriqerant. Settlement of violations of the recordkeepinq and 
reportinq provisions of the requlations should not, for purposes 
of penalty assessment, be treated differently from any other CAA 
recordkeepinq and reportinq violation. ~ Clean Air Act 
Stationary Source Civil Penalty Policy, p. 12. 

This appendix is to be used for settlement purposes in civil 
judicial cases, but EPA retains the discretion to seek the full 
statutory maximum penalty in all civil judicial cases which do 
not settle. In addition, for administrative penalty cases, the 
appendix is to be used in conjunction with the Stationary Source 
Civil Penalty Policy to determine an appropriate penalty to be 
pled in the administrative complaint, as well as servinq as 
quidance for settlement amounts in such cases. 

To assist EPA in monitorinq compliance, the requlations 
require persons who perform service for consideration on motor 
vehicle air conditioners involving the refrigerant to report one 
time and to keep records; persons who certify technicians must 
report once every two years; and persons who sell small cans of 
refriqerant must keep records and post a sign. 

Tbe Penalties for Violating Regulations 

Section 113 of the Clean Air Act allows EPA to seek 
penalties of up to $25,000 per day per violation. Each time a 
motor vehicle air conditioner is serviced without properly using 
approved refriqerant recycling or recovery equipment or is 
serviced by an uncertified technician, each container of 
refriqerant containing less than 20 pounds is sold to a 
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person who is not_a certified technician or who does not certify 
to the retail establishment that the container was purchased for 
resale, and each time a technician is certified by a technician 
traininq proqram which has not been approved by the EPA 
Administrator constitutes a separate violation (each with a 
statutory maximum of $25,000). 

EPA may in appropriate cases accept less than the statutory 
maximum in settlement. The penalty.assessments contained in this 
policy {this appendix read with the Stationary Source Civii 
Penalty Policy) reflect reductions from the statutory maximum 
which can be made based on the statutory penalty assessment 
criteria found in Section 113(e) of the Act. This policy takes 
into account the size of the violator's business, the violator's 
full compliance history, the economic benefit of noncompliance, 
and the seriousness of the violation. The other factors in 
Section 113(e) such as the economic impact of the penalty on the 
business and any good faith efforts to comply should be taken 
into account in determining whether the penalty should be 
reduced, but the burden is on the defendant to raise those 
factors. 

Penalties for violations are based on the particular 
regulatory requirements violated. The minimum settlement penalty 
amount is the sum of the penalties assigned to each violation of 
a requirement. 

Calculating a Penalty 

In accordance with the general practice EPA follows when 
calculating all Clean Air Act civil penalties, penalties assessed 
for performing any service for consideration on a motor vehicle 
air conditioner involving the refrigerant or selling small 
containers of refrigerant will be the sum of an economic benefit 
component and a gravity component. 

Economic Benefit 

This component is a measure of the economic benefit accruing 
to the facility as a result of noncompliance with the Act. To 
determine the actual economic benefit to a person1 who performs 

1 "Person" includes the technician who actually works on the 
motor vehicle air conditioner and the individual, corporation, 
partnership, association, State, municipality, political 
subdivision of a State, and any Agency, department, or 
instrumentality of the United States who employs the technician. 
For the purpose of calculating the penalty under this policy, it 
was assumed that Regions would generally take enforcement actions 
against service facilities rather than individual technicians. 
Both technicians and service facilities, however, are legally 
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service for consigeration on motor vehicle air conditioners 
involving the refrigerant, EPA will rely on the matrix which 
follows to determine the economic benefit'from delayed costs 
(failur7 to purchase ~pproved recycling or recovery equipment) 
and.avoided costs (failure to properly operate and maintain such 
equipmen.t). 

Economic Benefit From Servicing Motor Vehicle Air Conditioners 
Without Properly Using Approved Refrigerant Recovery Equipment: 

Number of Months since August 13, 1992/Economic Benefit 

# of Economic # Of Economic # of Economic 
Months Benefit Months Benefit Months Benefit 

1-3 $115 22-24 $1103 43-45 $2494 

4-6 $236 25-27 $1274 46-48 $2733 

7-9 $363 28-30 $1454 49-51 $2984 

10-12 $496 31-33 $1642 52-54 $3247 

13-15 $637 34-36 $1840 55-57 $3523 

16-18 $785 37-39 $2048 58-60 $3811 

19-21 $940 40-42 $2266 

. 

The matrix reflects that the service facility should'have 
purchased one piece of recovery equipment. The matrix was 
calculated using August 13, 1992 as the date noncompliance began. 
The date of compliance (the date equipment is acquired) and the 
date tmat the penalty is paid are the same. Because the matrix 
reflects that enforcement actions will be taken against the 
service facility and because many technicians will be personally 
responsible for the cost of getting trained and certified, the 
matrix does not include the cost of technician certification. In 
addition, it is difficult to predict how many uncertified 
technicians a service facility miqht employ to perform service 
for consideration on motor vehicle air conditioners involving the 
refrigerant. If the Regions find that service facilities usually 
pay for technician training, then they should include the cost of 
technician training and certification in their economic benefit 
calculations. In any enforcement action against an individual 
uncertified technician, the Regions should include the cost of 
training and certification in the economic benefit calculation. 
The matrix is based on the BEN computer model. If the litigation 
team determines that the matrix does not reflect the defendant's 
actual economic benefit in a particular enforcement action, the 

responsible for comptying with 40 C.F.R. Part 82, Subpart B. 
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litigation team ~ay calculate the benefit using the BEN- model 
with inputs specific to the action. 

The economic benefit to the person2 who sells cans of 
refrigerant containing less than 20 pounds is the profit on each 
can. The profit will vary depending on how much the person eaid 
to purchase the cans and at what price the cans-are sold. The 
amount of profit averages $1.50 per 12 ounce can. 

EPA policy requires the removal of the violator's economic 
benefit in every enforcement action, unless the factors in 
Section 113(e) or litigation risks suggest that a reduction is 
appropriate. Although the stationary Source civil Penalty Policy 
indicates that the litigation team may elect not to assess an 
economic benefit component in enforcement actions where the 
violator's economic benefit is less than $5,000 (seep. 7), 
Regions should assess the economic benefit component in Section 
609 enforcement actions. Given that the economic benefit 
component in Section 609 enforcement actions will likely always 
be small (less than $5,000), if the general rule from the 
Stationary Source Civil Penalty Policy were to apply, the 
economic benefit component would rarely be included in the 
penalty calculation. Therefore, Regions should assess an 
economic benefit component in all Section 609 cases. 

Gravity 

In addition to economic benefit, the violator must pay the 
gravity component ·of the penalty. The gravity component is the 
measure of the seriousness of the violation. The seriousness of 
the violation has two components: the importance to the 
regulatory. scheme and the potential environmental harm (ozone
depleting effect of the violator's actions) resulting from the 
violations. 

The following violations can def eat the purpose of Section 
609 by permitting the release of substances that degrade the 
stratospheric ozone layer. Their importance to the regulatory 
scheme, therefore, includes the assessment 9f the following 

2 "Person" includes the employee who actually sells the 
small can and the individual, corporation, partnership, 
association, State, municipality, political subdivision of a 
state, and any Agency, department, or instrumentality of the 
United states who employs the employee. For the purpose of 
calculating the penalty under this policy, it was assumed tha~ 
Regions would generally take enforcement actions against retail 
facilities rather than individual employees. Both employees and 
retail facilities, hqwever, are legally responsible for complying 
with 40 C.F.R. Part 82, Subpart B. 
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p~nalties: 

A penalty of $10,000 against any person who performs 
services for consideration on motor vehicle air conditioners 
involving the refrigerant without properly using approved 
refrigerant recycling or recovery equipment; 

A penalty of $15,000 against each person who performs 
services for consideration on motor vehicle air conditioners 
involving the refrigerant without properly using approved · 
refrigerant recycling or recovery equipment and who has 
previously been the subject of a Section 609 enforcement response 
(e.g. notice of violation, warning letter, administrative order, 
field citation, complaint, consent decree, consent agreement, or 
administrative or judicial order); 

A penalty of $5,000 against any person who performs services 
for consideration on motor vehicle air conditioners involving the 
refrigerant for each person who performs such service who is not 
properly trained and certified by a technician certification 
program approved by the EPA Administrator; 

A penalty of $2,000 against any person who sells a container 
of refrigerant (suitable for use in a motor vehicle air 
conditioner) containing less than 20 pounds to a person who is 
not a certified technician or who does not certify to the seller 
that the container was purchased for resale; 

A penalty of $5,000 against any person who sells a container 
of refrigerant containing less than 20 pounds to a person who is 
not a certified technician or who does not certify to the seller 
that the container was purchased for resale and who has 
previously been the subject of a Section 609 enforcement response 
(e.g. notice of violation, warning letter, administrative order, 
field citation, complaint, consent decree, consent agreement, or 
administrative or judicial order); 

A penalty of $5,000 for each ce~ificate issued after the 
effective date of the regulation against any technician training 
program that has not received approval from the Administrator of 
EPA; 

A penalty of $1,000 against any retail establishment that 
sells or offers for sale the refrigerant suitable for use in a 
motor vehicle air conditioner in containers of less than 20 
pounds and fails to post a siqn that meets the requirements of 40 
C.F.R. §82.42(c). This amount should be assessed regardless of 
how many (if any) small cans are actually sold after November 15, 
1992, as long as they are offered for sale. This amount is in 
addition to the $2,000 assessment described above against the 
retail establishmentifor the sale of a container· of refrigerant 
containing less than 20 pounds to a person who is not a certified .. 
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technician or who-does not certify to the retail establishment 
that it is purchased for resale; 

A penalty of $2,500 against any retail establishment that 
sells or offers for sale the refrigerant suitable for use in a 
motor vehicle air conditioner in containers of less than 20 
pounds and fails to post a sign that meets the requirements of '40 
C.F.R. S82.42(c) and who has previously been the subject of a 
Section 609 enforcement response (e.g. notice of violation, 
warning letter, administrative order, field citation, complaint, 
consent decree, consent agreement, or administrative or judicial 
order); 

EPA acknowledges that multiple violations ot the Section 609 
requirements may siqnif icantly increase the potential 
environmental harm (ozone-depleting effect of the violator's 
actions) resulting from the violations. The Agency, therefore, 
will assess the following additional amounts for each separate 
violation to ensure that the total penalty assessed appropriately 
reflects the seriousness of the defendant's violations: 

EPA will assess $403 against any person for each motor 
vehicle air conditioner serviced without properly using approved 
refrigerant recyclinq or recovery equipment, or $50 against any 
person who bas previously been the subject of a Section 609 
enforcement response (e.g. notice of violation, warning letter, 
administrative order, field citation, complaint, consent decree, 
consent agreement, or administrative or judicial order) for each 
motor vehicle air conditioner serviced without.properly using 
approved refrigerant recycling equipment; and · 

EPA will assess $184 per pound against any person for each 
sale of a container of refrigerant containing less than 20 pounds 
to a person who is not a certified technician or who does not 
certify to the retail establishment that it is purchased for 
resale and $25 against any person that has previously been the 
subject of a Section 609 enforcement response (e.g. notice of 
violation, warning letter, administrative order, field citation, 
complaint, consent decree, consent agreement, or administrative 
or judicial order) for each sale of a container of refrigerant 
containing less than 20 pounds to a person who is not a certified 
technician or who does not certify to the retail establishment 
that it is purchased for resale. 

3 EPA estimates that the benefit to be obtained from 
avoiding the release of 1 kilogram of ozone depleting substance 
ranqes from $13-$53/kq. For the purposes of this penalty policy, 
the benefit should be calculated at $40/kg. See Regulatory 
Impact Analysis for Section 608, Chapter 5 (Karch 25, 1993). 

4 see fn. 3. 
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. EPA ~il~ assess reporting violations pursuant to the Clean 
Air Act Stationary Source Civil Penalty Policy October 25 1991 

12 H 
. , , , 

page • owever, this assessment shall not include a length of 
time violation component. 

EPA will assess an additional amount to scale the penalty to 
the size of the violator using the following matrix: 

Net worth (corporations); or net current. assets (partnerships and 
sole proprietorships): 

Under $100,000 
$100,001 - $500,000 
$500,001 - $1,000,000 
1,000,001 - 5,000,000 
5,000,001 - 20,000,000 
20,000,001 - 40,000,000 
40,000,001 and above 

$0 
$1,000 
$2,500 
$5,000 
$10,000 
$15,000 
$20,000 

Where the size of the violator figure represents over 50% of 
the total preliminary deterrence amount, the litigation team may 
reduce the size of the v~olator figure to 50% of the preliminary 
deterrence amount. 

Adjustments to the gravity component must be made in 
accordance with the provisions of the Stationary Source Civil 
Penalty Policy, pp. 15-19. 

Mitigating Penalty Amounts 

Application of this policy siqnif icantly compromises the 
penalty amount EPA is authorized to pursue under the CAA. 
Penalty amounts calculated in accordance with this policy 
represent the minimum penalty that EPA can accept in settlement 
of cases of this nature. Reductions from this amount are 
acceptable only on the basis of the violator's demonstrated 
inability to pay the full amount (substantiated in accordance 
with Agency policy) or other unique factors. In civil judicial 
actions, a proposed penalty reduction from the amount calculated 
under this policy must be approved by the Enforcement Counsel for 
the Air Enforcement Division. If the litigation team believes 
that reduction of the penalty is appropriate, the case file 
should contain both a memorandum justifying the reduction and 
documentation that the penalty reduction was approved. In 
administrative enforcement actions, Regional Administrators or 
their desiqnees must submit penalty justification documentation 
within 20 days of issuance or signing of consent agreements to 
the Director of the Stationary Source Compliance Division in the 
Office of Air Quality Planning and Standards and the Enforcement 
Counsel for Air in the Office of Enforcement. 
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Examples o~ Penalty Calculations 

Following are examples of the application of this policy. 
Adjustments to the gravity component are made in accordance with 
the Stationary Source Civil Penalty Policy. 

Example 1 

Ace Automotive Air-Conditioning Service, Incorporated (ACE) 
services motor vehicle air conditioners. Despite a significant. 
outreach effort by the Region (acquainting the regulated 
community with Section 609's requirements), Ace did not submit 
the required owner certification to EPA and failed to purchase 
recovery or recycling equipment. A search of Ace's records 
indicates that Ace has serviced 60 motor vehicle air conditioners 
since the effective date of the rule. The facility performed 150 
service jobs in 1990 and 1991. None of the three technicians who 
regularly service motor vehicle air conditioners are trained and 
certified. EPA inspected the facility on March 13, 1993. 

Economic Benefit Component 

The economic benefit of delaying 
the purchase of equipment for seven 
months + avoided costs of operating equipment 

Gravity Component 

Importance to regulatory scheme 
(servicing without equipment) 

60 motor vehicle air conditioners 
(at $40 per vehicle) 

Reporting violation 
(failure to certify to EPA that person 
performing service is using approved 
recycling equipment and that such person 
is properly trained and certified) 
(from Stationary Source Civil 
Penalty Policy, page 12) 

3 Uncertified technicians performing 
service (at $5,000 per technician) 

Size of violator (Net Worth is approx. 
$2,000,000) 

Total Gravity 

$363 

$10,000 

2,400 

15,000 

15,000 

+5.000 

$47,400 



Preliminary deterLence amount 

Economic Benefit Component 

Gravity Component 

Adjustment factors 

- 9 -

20% upward adjustment to the gravity 
component - Ace should have been aware 
of section 609's requirements 

Minimum penalty settlement amount 

$363 

.+47.763 

+ 9,552.60 

$57,315.60 
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Example 2 

Diamond Auto Parts sells CFCs in canisters containing 14 
ounces. on May 16, 1993, an EPA inspector purchased two 14 ounce 
cans of refrigerant. He was not asked to show his technician 
training certificate which he claimed to have. In addition, the 
inspector noted there was no siqn in the check out area notifying 
customers that the sale of such cans is prohibited unless the 
purchaser is a trained technician. The inspector asked the 
owner whether the siqn was posted on or after November 15, ~992. 
The owner responded that he never posted the siqn. 

Economic Benefit Component 

2 cans of refrigerant 
(at $1.50 per 12 ounce can) 

Gravity component 

Importance to regulatory scheme 
(Sale of small can of refrigerant) 

2 - 14 ounce cans of refrigerant 
(at $18 per pound) 

Importance to regulatory scheme 
(Failing to post siqn) 

size of violator (Net Worth is approx. 
$6,000,000) 

Total Gravity 

Preliminary deterrence amount 

Economic Benefit Component 
Gravity Component 

Minimum Settlement Penalty Amount 

$3.50 

$2,000 

31.50 

1,000 

+3, 031. so 

$ 6,063.00 

$3.50 
+6,063.00 

$6,066.50 
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Summary 

Type of violation Penalty amount 

Servicing without equipment lst viol~tion - $10,000 

2nd violation - $15,000 

$40/per motor vehicle 

Failing to certify $15,000 

Uncertified technicians $5,000/per technician 

Sale of Small Cans to Non-Technician lst violation - $2,000 

2nd violation - $5,000 

$18/per pound 

Uncertified Training Program $5,000/certificate 

Failure to Post Siqn lst violation - 1,000 

2nd violation - 2,500 -



Appendix X: Clean Air Act Civil Penalty Policy for 
Violations of 40 C.F.R. Part 82, Subpart F: Maintenance, 
Service, Repair and Oiposal of Appliances Containing 
Refrigerant 

added 06/01/94 



APPENDIX X 

CLEAN AIR ACT CIVIL PENALTY POLICY FOR VIOLATIONS OF 
40 C.F.R. PART 82, SUBPART F: MAINTENANCE, SERVICE, 

REPAIR, AND DISPOSAL OF APPLIANCES CONTAINING REFRIGERANT 
June 1, 1994 

IN"l'RODUCTIOH 

Purpose 

This appendix provides guidance for calculating the civil 
penalties EPA will require in pre-trial settlement of judicial 
enforcement actions, as well as the pleading and settlement of 
administrative enforcement actions. 

Scope 

This appendix is to be used pursuant to Sections llJ(b) and 
(d) for violations of Section 608 of the Clean Air Act ("Act" or 
"CAA"), as amended, and 40 C.F.R. Part.82, Subpart F. 

Usage 

This appendix should be used in conjunction with the 
Stationary Source Civil Penalty Policy to determine a preliminary 
deterrence amount, which is the sum of the economic benefit 
accruinq from noncompliance and the gravity component reflecting 
the seriousness of the violation. 

This appendix is to be used for settlement purposes in civil 
judicial cases involving violations of Section 608, but EPA 
retains the discretion to_ seek the full statutory maximum penalty 
in all civil judicial cases that do not settle. In addition, 'for 
administrative penalty cases, the appendix is to be used in 
conjunction with the Stationary Source civil Penalty Policy to 
determine an appropriate penalty to be pled in the administrative 
complaint, as well as serving as guidance for settlement amounts 
in such cases. As the Stationary Source Civil Penalty Policy 
indicates, for administrative penalty cases under Section 
113(d) (1), the Region should plead the penalty calculated under 
this policy, using the most aggressive assumptions supportable, 
in its complaint. 

Persons Liable 

Any "person" as defined in the Act and in the Section 608 
regulations may be held liable for violations of Section 608. 
For example, all "persons" owning and/or operating a facility 
subject to the provisions of the Act, and any employees of such a 
facility, are legally responsible for complying with Section 608 
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and with 40 C.F.R• Part 82, Subpart F. For the purpose of 
seeking penalties for violations, EPA will often bring 
enforcement actions against the owners and/or operators of such 
facilities, rather than against individual employees. However, 
for the purpose of Section 608 violations, "person" includes the 
technician who services an appliance and the employee who sells 
refrigerant, as well as the individual, corporation, partnership, 
association, State, municipality, political subdivision of a 
State, and any Agency, department, or instrumentality of the 
United States who employs the technician or employee. Person 
also includes owners of appliances, disposal facilities, 
manufacturers and importers of recycling or recovery equipment, 
technician certification programs, reclaimers, and equipment 
testing organizations. Matters involving possible criminal 
behavior by individuals or organizations should be referred to 
the Regional Criminal Enforcement Counsel. 

PENALTIES FOR VIOLATING THE A-CT AND THE REGULATIONS 

Section 113 of the Clean Air Act allows EPA to seek 
penalties of up to $25,000 per day for each violation. EPA may 
in appropriate cases accept less than the statutory maximum in 
settlement. The penalty assessments contained in this policy 
(this appendix read with the Stationary Source Civil Penalty 
Policy) reflect the statutory penalty assessment criteria found 
in Section 113(e) of the Act. This policy takes into account the 
size of the violator's business, the violator's full compliance 
history, duration of the violation as established by any credible 
evidence, the economic benefit of noncompliance, and the 
seriousness of the violation. The other penalty assessment 
factors in Section 113(e) should be taken into account in 
determining an appropriate penalty (the economic impact of the 
penalty on the business, good faith efforts to comply, and 
payment by the violator of penalties previously assessed for the 
same violation). However, reliable information on these factors 
is rarely available to EPA when a penalty is proposed. 
Accordingly, these factors will be considered if raised and 
properly documented during settlement. ,Respondents have the 
burden of persuasion on these factors, which are in the nature of 
affirmative defenses. 

CALCULATING A PENALTY 

In accordance with the general practice EPA follows when 
calculating all Clean Air Act civil penalties, penalties assessed 
for violations of Section 608 and the implementing regulations, 
40 C.F.R. Part 82, Subpart F, will be the sum of an economic 
benefit component and a gravity component. 
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Economic Benefit 

This component is a measure of the economic benefit gained 
by the violator as a result of noncompliance with the Act. The 
economic benefit gained by a person due to delayed or avoided 
costs will be determined in accordance with the Stationary Source 
Civil .Penalty Policy using, as appropriate, the BEN computer 
model: Economic benefit should be calculated from the earliest 
provable date of violation until the date that the violation is 
corrected. 

BEN is not appropriate in addressing the sales restriction 
imposed by the requlations. In this case, the economic benefit 
to the person who sells class I or II substances for use as a 
refrigerant is the profit on each sale. The profit will vary 
depending on how much the person paid to purchase the refrigerant 
and at what price the refrigerant is sold. 

Although the Stationary Source,Civil Penalty Policy 
indicates that the litigation team may elect not to assess an 
economic benefit component in enforcement actions where the 
violator's economic benefit is less than $5,000 (see p. 7 of the 
general policy), Regions should assess an economic benefit 
component for the entire matter in Section 608 enforcement 
actions unless it is less than $500. Given that the economic 
benefit component in Section 608 enforcement actions will likely 
always be small (less than $5,000), if the general rule from the 
Stationary Source Civil Penalty Policy were to apply, the 
economic benefit component would rarely be included in the 
penalty calculation. Since EPA policy requires the removal of 
the violator's economic benefit in every enforcement action, 
except for very limited circumstances, Regions should assess an 
economic benefit component in all Section 608 cases where it is 
greater than $500. 

Gravity 

The gravity component, which is assessed in addition to 
economic benefit, is the measure of the seriousness of the 
violation. The gravity component should be determined by 
examining three factors: the potential environmental harm 
(ozone-depleting effect of the violator's actions) resulting from 
the violations, the extent of deviation from the statutory or 
regulatory scheme, and the size of violato~. 

1. Potential Environmental Harm 

The Section 608 regulations were promulgated to prevent harm 
to human health and the environment by preventing the release of 
substances that degrade the stratospheric ozone layer. 
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Noncompliance with the requirements of the regulations, 
therefore, can result in harm to human health or the environment. 
Accordingly, the portion of the penalty calculation' reflecting 
the potential environmental harm of the violation should be based 
on two factors: 

1) the risk of or actual loss of refrigerant to the 
environment 

2) the importance of compliance to the statutory or 
regulatory scheme 

Risk of or actual loss 

The risk of or actual loss presented by a given violation 
depends on both the likelihood of loss to the environment and the 
seriousness of the loss, which would include both the amount of 
refrigerant lost and its ozone depletion potential. A penalty 
should reflect the probability that the violation could have 
resulted in, or has resulted in, a loss of refrigerant to the 
environment. A larger penalty is appropriate for class I 
chemicals because of the greater ozone depletion potential than 
for class II chemicals. The greater the potential, the more 
ozone that may be destroyed in the stratosphere. In most cases,· 
an actual loss would result in higher penalties than a potential 
loss. 

One factor enforcement personnel should evaluate in 
determining whether the potential for harm is major, moderate, or 
minor in a particular situation is the risk of loss. The degree 
of risk of loss represented by each category is defined as: 

MAJOR: the violation poses or may pose a substantial risk of 
or actual loss of refrigerant to the environment 

MODERATE: the violation poses or may pose a significant risk of 
or actual loss of refrigerant to the environment 

MINOR: the violation poses or may pose a relatively low risk 
of or actual loss ,of refrigerant to the environment 

In determining the degree of the risk of loss of refrigerant 
to the environment, Regions should consider: how much 
refrigerant is normally in the system (e.g. 20,000 pounds or 2 
pounds) and how likely was the activity in question to result in 
a release (e.g. changing a filter or changing the compressor). 

For example, changing the compressor on a system containing 
20,000 pounds of CFC-12 without having removed the refrigerant 
prior to repair would fall into the category of Substantial risk 
of or actual loss. Changing the filter on the same system 
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without having removed the refrigerant prior to repair would fall 
into the category of Significant risk of or actual loss. 
Changing the filter on a system containing ~ pounds of HCFC-22 
without having removed the refrigerant prior to repair would fall 
into the category of Relatively Low risk of or actual loss. This 
assumes that filter changes· can be accomplished quickly and with 
a smaller loss of refrigerant. -

Importance of compliance to statutory or regulatory scheme 

A second factor enforcement personnel should evaluate in 
determining whether the potential for harm is major, moderate, or 
minor in a particular situation is the importance of compliance 
to the statutory or regulatory scheme. The degree of importance 
of compliance to the statutory or regulatory scheme represented 
by each category is defined as: 

MAJOR: the actions have or may have a substantial adverse 
effect on the statutory or regulatory scheme 

MODERATE: the actions have or may have a significant adverse 
effect on the statutory or regulatory scheme 

MINOR: the actions have or may have a small adverse effect on 
the statutory or regulatory scheme 

In determining the importance of compliance to the statutory 
or regulatory scheme, Regions should use the categorizations on 
the following list unless unusual circumstances suggest the these 
categories are inappropriate: 

Major 

1. Knowing Venting 
2. Not using recycling/recovery equipment 
3. Not repairing leaks (for equipment so lbs and over) 
4. Accepting signed statement pursuant to§ 82.156(f)(2) 

if the person knew or had reason to know that such a 
signed statement is false 

5. Failure to follow required practices in §82.156 

Moderate 

1. Technicians not properly trained and certified 
2. Recovery/Recycling equipment not properly 

maintained/does not pull specified vacuum 
3. Not using equipment certified for the type of appliance 
4. Manufacture or import of recycling or recovery 

equipment that is not certified 
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5. Altering design of certified refrigerant recycling or 
recovery equipment 

6. Unapproved ~echnician training or testing programs 
issuing certificates · 

7. Sale and distribution of refrigerants to persons who 
are not certified technicians after November 1994, 
unless for resale 

Minor 

1. Recordkeeping requirements not properly followed 
2. Training certificate not available on request 
3. Sale of unreclaimed refrigerant 
4. Sale of refrigerant reclaimed by uncertified reclaimer 
5. Release of more than 1.5% by reclaimer 
6. Sale of equipment that does not have servicing aperture 

or process stub 
7. Failure of owner or reclaimer to certify 

If, in the Region's analysis, the two factors constituting 
potential for harm result in two different designations, the more 
serious designation should be used. For example, the actions 
have or may have a substantial adverse effect on the statutory or 
regulatory scheme, but the violation poses or may pose a 
relatively low risk of loss of refrigerant to the environment. 
In this example, the potential for harm would be designated 
major. 

2. Extent of Deviation 

The extent of deviation from Section 608 and the 
implementing regulations relates to the degree to which the 
violation defeats the requirement violated. In any situation, a 
range of potential noncompliance with each requirement exists. 
In other words, a violator may be substantially in compliance 
with the provisions of a requirement or it may have totally 
disregarded a requirement. In determining the extent of 
deviation, the following categories should be used: 

MAJOR: the violator deviates from requirements of the 
regulation or statute to such an extent that most (or important 
aspects) of the requirements are not met, resulting in 
substantial noncompliance. For example, the owner certification 
is not submitted. 

MODERATE: the violator significantly deviates from the 
requirements of the regulation or_statute, but some of the 
requirements are implemented as intended. For example, the owner 
certification is submitted six months late and includes only the 
name and address of the purchaser and the name and address of the 
establishment where each piece of equipment is located. 



- 7 -

MINOR: the violator deviates somewhat from the regulation or 
statutory requirements but most, if not all important aspects of 
the requirements are met. For example, the owner certification 
is submitted one month late and does not include the number of 
service trucks used. 

Each of the above factors, potential for harm and extent of 
deviation from a requirement, forms one of the axes of the 
penalty assessment matrix. The specific cell is chosen after 
determining which category (major, moderate, minor) is 
appropriate for the potential for harm factor and which category 
is appropriate for the extent of deviation factor. The complete 
matrix is: 

Matrix 1: 

EXTENT OF DEVIATION FROM REQUIREMENT 

POTENTIAL 
FOR 
HARM 

. 

Major 

Moderate 

Minor 

Major 

$15,000 

$9,000 

$3,000 

Moderate Minor 

$12,000 $10,000 

$7,000 $4,000 

$1,500 $750 

For violations by a person who has previously been the 
subject of a Section 608 enforcement response (e.g. notice of 
violation, warning letter, or administrative or judicial order), 
the amounts in Matrix 1 should be increased by a minimum of 30% 
for the first violation after an enforcement response and by a 
minimum of 50% for the first violation after the second ot 
subsequent enforcement responses. These percentages may be· 
increased at the Regions' discretion. 

Multiple Violations 

EPA acknowledges that multiple violations of the same 
requirement by the same company of the Section 608 requirements 
may significantly increase the actual or potential environmental 
harm resulting from the violations. The Agency, therefore, will 
assess additional amounts against a company for each repeated 
violation of the same requirement to ensure that the total 
penalty assessed appropriately reflects the seriousness of the 
defendant's violations. After the base gravity component has 
been determined from Matrix 1 for the violation of a particular 
requirement, the multi-incident component of the settlement 
penalty is calculated as follows: 
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1) Using the same gravity-based designations for the 
violations as were used in Matrix 1, locate the 
corresponding cell in Matrix 2. If the potential for 
harm of the initial violation (e.g., venting of 20 
pounds of HCFC-22) is significantly different than the 
subsequent violations (e.g., venting 20 pounds of CFe-
12), Regions may use a different potential for harm 
cell in Matrix 2 that the one used in Matrix 1. 

2) Multiply the dollar amount selected from the 
appropriate cell in Matrix 2 by the number of• 
violations (e.g., number of additional appliances 
serviced). 

Matrix 2: 

POTENTIAL 
FOR 
HARM 

EXTENT OF DEVIATION FROM REQUIREMENT 

Major Moderate Minor 

Major $3,000 $2,500 $2,000 

Moderate $1,800 $1,200 $800 

Minor $600 $300 $100 

For violations by a person who has previously been the 
subject of a Section 608 enforcement response (e.g., notice of 
violation, warning letter, or administrative or judicial order), 
Regions should also assess an aggravated amount from Matrix·2 
(i.e., increased by the same percentage as Matrix 1). The 
aggravated amount should be multiplied by the number of repeat 
violations of the same requirement. If the Region believes that 
this penalty amount is insufficient for deterrent effect, it may 
apply Matrix 1 to all repeat violations. 

3. Size of violator 

EPA will scale the penalty to the size of the violator 
(calculate only once per violator). Size of violator is 
determined from an individual's or a company's net worth. In the 
case of a company with more than one facility, the size of the 
violator figure is determined based on the company's entire 
operation, not just the violating facility. With regard to 
parent and subsidiary corporations, only the size of the entity 
sued should be considered. If the Region is unable to determine 
net worth, it may determine size of violator based on gross 
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revenues from all-revenue sources during the prior calendar year. 
If the revenue data for the previous year appears to be 
unrepresentative of the general performance of the business or 
the income of the individual, an average of the gross revenues 
for the prior three years may be used. The gravity component 
will be ·scaled for size of violator using a multiplier. If a -
business has a net worth of $300,000 (or gross revenues of 
$1,000,000), the appropriate amount from the matrix (or matrices) 
above should be multiplied by 1. For businesses with net worth 
of less than or more than $300,000 (or gross revenues of less 
than or more than $1,000,000), Regions should divide the net 
worth by $300,000 (or the gross revenues by $1,000,000) to 
determine the multiplier. Generally, the size of violator 
component should not be more than 50% of the penalty (i.e., no 
multiplier greater than 2 would be used). The penalty for 
environmental harm/importance to the reg\ilatory scheme multiplied 
by the size. of violator factor becomes the adjusted gravity 
component. If EPA is unable to obtain information about either 
net worth or gross revenues, than the Region should use an 
aggressive assumption for the size of violator, and adjust it 
downward if proof of a lower number is presented during 
negotiations. 

Mitigating Penalty Amounts 

The penalty amount calculated in accordance with this policy 
represents the minimum penalty that EPA can accept in settlement 
of cases of this nature, unless reductions from this amount are 
made in accordance with the provisions of the Stationary Source 
Civil Penalty Policy, pp. 15-19 (dated October 25, 1991). In 
civil judicial actions, a proposed penalty reduction from the 
amount calculated under this policy must be approved by the Air 
Enforcement Division. If the litigation team believes that 
reduction of the penalty is appropriate, the case file should 
contain both a memorandum justifying the reduction and 
documentation that the penalty reduction was approved. In 
administrative enforcement qptions, Regional Administrators or 
their designees must submit penalty justification documentation 
within 20 days of issuance or signing of consent agreements to 
the DiTector of the Stationary Source Compliance Division in the 
Off ice of Air Quality Planning and Standards and the Enforcement 
Counsel for Air in the Office of Enforcement. 

Examples of Penalty Calculations 

Following are examples of the application of this policy. 
Adjustments to the gravity component are made in accordance with 
the Stationary Source Civil Penalty Policy. 
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Example 1 

Grady's Heating and Air-conditioning service services home 
and office air conditioning systems. Hotel A, located in Miami 
Florida, is having problems with its air conditioning system. It 
does not seem to be cooling properly. In October 1993, Hotel ~ 
hires Grady's to fix the system. One of Hotel A's employees, 
Grace, notices that the service person is not carrying recovery 
or recycling equipment. She follows him to where the chiller is 
located. The unit contains 230 kilograms of CFC-12. She 
observes him vent the entire charge from the system. Grace 
reports her observation to EPA. An inspection· by EPA of Grady's 
facility reveals that the company owns recovery equipment and has 
apparently properly serviced all other appliances using the 
equipment. Grady's net worth is $330,000. 

Economic Benefit Component 

The economic benefit of not using 
the equipment for this job and 
avoided labor cost 
(less than $500) 

Gravity component 

Knowing venting 
(from major-major cell) 

$0 

$15,000 

Analysis: The violator's actions resulted in Major potential for 
harm because-there was an actual loss of a substantial 
amount of CFC-12, which is relatively more ozone 
depleting than HCFCs, and because a knowing release is 
prohibited during servicing unless it is de minimis. 
The violator's actions were a Major deviation from the 
requirement because the company did not comply at all 
with the requ~rement that persons not knowingly release 
refrigerant. 

Size of violator (Business' net worth 
is approximately $330,000) 
(330,000/300,000 = 

Preliminary deterrence amount 

Economic Benefit Component 
Gravity component 

Minimum penalty settlement amount 

* 1.1 
$16.500 

0 
+16.500 

$16,500 
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One year later, the Agency receives a tip that Grady's has 
hired a new certified technician who is not always using recovery 
equipment when it is needed. After investigating the tip, the 
Agency concludes that on three occasions, Grady's has violated 
the venting prohibition. 

Economic Benefit Component 

The economic benefit of not using 
the equipment for this job and 
avoided labor cost 
(less than $500) 

Gravity Component 

Knowing venting 
(from major-major cell) 
aggravated by 30% (15,000 •.30) 
because violation occurred after 
an enforcement response 

$15,000 

+ 4.500 
19,500 

$0 

19,500 

Analysis: The violator's actions resulted in Major potential for 
harm because there was an actual loss of a substantial 
amount of CFC-12, which is relatively more ozone 
depleting than HCFCs, and because a knowing release is 
prohibited during servicing unless it is de minimis.' 
The vioiator's actions were a Major deviation from the 
requirement because the company did not comply at all 
with the requirement that persons not knowingly release 
refrigerant. 

Multi-incident assessment 
(# of additional violations multiplied 
by major-major cell amount) 
2 * $3000 
aggravated by 30% (6,000 •.30) 
because violations occurred after 
an enforcement response 

Size of violator (Business' net worth 
is approximately $330,000) 
(330,000/300,000 = 

6,000 

+ 1.800 
7,800 

+ 7,800 
-----------

27,300 

* 1.1 
$30.030 
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Minimum penalty settlement amount -

0 
+30.030 

$30,03fr 
-----------------------------------------------------------------

Example 2 

Joe, owner of Joe's Repair, has been manufacturing 
refrigerant recovery devices for small appliances in his spare 
time •. Joe has not had the devices tested or certified by an 
approved equipment testing organization. Since November 15, 
1993, Joe has manufactured seven units and is using them at his 
shop. When EPA tested the units, it determined that the 
equipment cQuld recover 50% of the refrigerant in a small 
appliance. Joe's net worth is $180,000. 

Economic Benefit component 

The economic benefit of delaying 
the cost of testing + cost of building 
equipment that meets standards or, 
purchasing approved equipment 

Gravity Component 

Manufacturing uncertified equipment 
(from moderate-moderate cell) 

$ amount 
from BEN 

$7,000 

Analysis: The violator's actions resulted in a Moderate potential 
for harm because there was an actual loss of a 
significant amount of refrigerant (the equipment can 
only recover 50%) and because his equipment does not 
meet the minimum standard for recovery.- The violator's 
actions involve a Moderate deviation from the 
requirements because although Joe is using some 
equipment, i.e, he is not simply venting, he did not 
have his equipment tested and certified. 

Multi-incident assessment 
(# of additional violations multiplied 
by moderate-moderate cell amount) 
6 * $1200 = 

Size of violator (Business' net worth 
is approximately $180,000) 
180,000/300,000 = 

$7.200 
$14,200 

* .6 
$8,520 
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Minimum penalty settlement amount 

Example 3 

?? 
+ B.520 

$ 

Dave, a building m~nager for an office complex in Tacoma, 
Washington, uses passive recovery equipment when he or his crew 
(two people) work on the rooftop chiller that contains 30 pounds 
-0f R-22. Dave decided not to purchase the appropriate (and more 
expensive) recovery equipment for the building or get himself or 
his crew trained and certif ie~. During a routine inspection in 
January 1994, an EPA inspector discovers that the building does 
not have the required recovery equipment, nor did Dave or the 
building owner ever ~ubmit a certification indicating that 
certified equipment had been acquired. The inspector also 
reviews the building's repair log which shows 5 repairs when the 
passive equipment was used. The building owner's net worth is · 
$1,500,000. 

Economic Benefit Component 

The economic benefit of delaying 
the purchase of equipment + cost 
of operation and maintenance + 
cost of certifying technicians 

Gravity Component 

Servicing without using 
certified equipment 
(from moderate-moderate cell) 

$ amount 
from BEN 

$7,000 

Analysis: The violator's actions resulted in a Moderate potential 
for harm because there was an actual loss of a 
significant amount of refrigerant (passive equipment 
can only recover a small percentage of the actual 
charge) and because Dave is not using equipment that is 
appropriate for the appliance serviced. The violator's 
actions involve a Moderate deviation from the 
requirements because although Dave is using some 
equipment, i.e, he is not simply venting, he is not 
using the equipment required by the regulations for 
this type of appliance. 
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Multi-incident 
(# of additional violations multiplied 
by major-moderate cell amount) 
(4 * $1200) 

Technicians not certified 
(from moderate-major cell) 

4,800 

9,ooe 

Analysis: The violator's actions resulted in a Moderate potential 
for harm because the risk of loss due to untrained 
technicians improperly using recovery equipment is 
significant. The violator's actions involve a Major · 
deviation from the requirements because the technicians 
did not comply with any of the technician certification 
requirements. 

Multi-incident 
(# of additional violations multiplied 
by moderate-moderate cell amount) 
(2 * $1200) 

Failure to submit certification 
(from minor-major cell) 

2,400 

J,000 

Analysis: The violator's actions resulted in a Minor potential 
for environmental harm because failure of an owner to 
,certify undermines the Agency's ability to determine 
compliance with the regulations. The violator's 
actions involve a Major deviation from the requirements 
because the owner did not comply with any of the 
certification requirements. 

Size of violator (Business' net worth 
is approximately $1,500,000) 
(1,500,000/300,000 = 5) 

Because generally the size of violator 
should be no more than 50% of the 
preliminary deterrence amount, the 
multiplier is reduced to 2) 

Preliminary deterrence amount 

Economic Benefit Component 
Gravity Component 

Minimum penalty settlement amount 

26,200 

* 2 
$52,400 

?? 
+52.400 

$ 
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UNITED STATES ENVIRONMENTAL PROTEC'TION AGENCY (L i\. .-

WASHINGTON, 0.C. 20460 

ViOV 15 1991 
OFFICE Of 
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OFFICE OF ENFORCCMENT 

MEMORANDUM 

SUBJECT: Supplemental Environ.mental Projects in EPA Settlements 
Involving Early Reductions under the Clean Air Act 

FROM: Edward E. Reich ~ _--><?' f 
Acting Assistant"Aci'iinistrator 

TO: Addressees 

This memorandum supplements the articulation of the Agency's 
policy entitled "Policy on the Use of supplemental Enforcement 
Projects in EPA Settlements", dated February 12, 1991. This 
discussion of the policy is prompted by questions that have 
arisen when noncomplying sources or EPA enforcement personnel 
have proposed a supplemental environmental project (SEP) as part 
of a settlement agreement in an enforcement action which, if 
approved, may also qualify under the Early Reductions Program 
(ERP) being implemented pursuant to the authority of Clean Air 

·Act Section 112(i) (5). 

The central issue here concerns the propriety of approving 
an otherwise valid proposed SEP which will both reduce a civil 
penalty in an enforcement action and qualify as a project for the 
ERP under Clean Air Act Section 112(i) (5). That section provides 
that if a source achieves an early reduction of 90% in air toxic 
emissions (95% in the case of particulate air toxics), the source 
will receive a six year extension of compliance with the 
otherwise applicable maximum achievable control technology (MACT) 
standard. The question, then, is whether a source should be 
allowed to use an approved SEP both to reduce a monetary penalty 
and to obtain a six year MACT extension under the ERP. 

The fact that a project may ultimately have a value to the 
source beyond penalty mitigation does not necessarily render a 
project unacceptable as a SEP. The SEP policy thus provides that 
pollution prevention projects which offer significant long-term 
environmental and health benefits may qualify as SEPs even though 
the project may represent a "sound business practice" and the 
benefits of the project may ultimately inure to the source. 
Because early MACT reductions will often be in the nature of 
pollution prevention, we are comfortable treating these projects 
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as SEPs where they are offered as part of a settlement of 
enforcement claims. The extent of the mitigation in a given case 
should be determined by application of the SEP policy. 

We note in this regard that, to be appropriate for penalty 
mitigation, the SEP should ordinarily be inspired, at least in 
part, by an enforcement case or the prospect of an enforcement 
case. Because the basic premise for mitigation is that we are 
getting relief beyond that which would otherwise occur, projects 
already underway entirely disconnected from the prospect of 
enforcement will not ordinarily qualify for penalty mitigation. 

Nonetheless, there may be supplemental value to the 
government in converting a previously voluntary undertaking to 
an enforceable commitment under a consent agreement where the 
undertaking represents an important gain for the environment. 
Recognizing the significant environmental benefits associated 
with early reductions of toxic emissions, and that early 
reductions efforts designed to extend MACT deadlines are not 
guaranteed to achieve the desired reductions, the conversion of 
an early reduction effort to an enforceable commitment in the 
context of an enforcement settlement can be considered for 
purposes of penalty mitigation. In this setting, however, 
mitigation should not, in view of the independent thrust behind 
the project, be based on the full value of the project. 

Additionally, projects which are continued (beyond the point 
at which they would otherwise be concluded) or expanded as a 
result of enforcement may qualify for mitigation. 

I hope that you find this of value in devising your early 
reduction strategy. For further information; please contact 
Joanne Berman at FTS 260-6224, or Charlie Garlow at FTS 260-1088. 

Addressees: 

Regional Administrators 
Regions I-X 

Deputy Regional Administrators 
Regions I-X 

Regional Counsels 
Regions I-X 

Air Management Division Directors 
Regions I, III, and IX 

Air and Waste Management Division Director 
Region II 
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MEMORANDUM 

SUBJECT: 

FROM: . 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

VYASHINGTON DC ~0460 

FEB - 7 1992 

Issuance of Guidance on the #Timely and Appropriate 
Enforcement Response to Significant Air Pollution 
Violators" ~ 1. '° _, V'l 'vl,.,\J~' .... ,,,_,_ 
John S. Seitz, Direct r f""' · 
Ofjfce of Air Quality Planning & andards 
t~iJ(/.Nw I~ 

RoBert Van Heuvelen 
Acting Director of Civil Enforcement 

Air, Pesticides and Toxics Management Division 
Directors 

Regions I and IV 

Air and Waste Management Division, Director 
Region II 

Air, Radiation and Toxics Division Director 
Region III 

Air and Radiation Division Director 
Region V 

Air, Pesticides and Toxics Division Director 
Region VI 

_, 

Air and Toxics Division Directors 
Regions VII, VIII, IX and x 

Regional Counsels 
Regions I - X 

In June of 1989, the Agency recognized the need for making a 
substantial revision to the Agency's Significant Violator and 
Timely and Appropriate Guidances. A workgroup was formed 
consisting of Branch Chiefs from Regions II, III, v, VII, and IX 
and representatives from SSCD and AED to develop a revised 
guidance document (Attachment Il. The Penalties Section, which 
establishes a new standard for Federal overf1ling, was developed 
by the State/Federal Penalties Workgroup chaired by the Air 
Enforcement Division (AEDl with representatives from STAPPA/ALAPCO 
and EPA Regions and Headquarters. This document has been 
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thoroughly reviewed and corrunented upon by representatives of other 
Regional Offices, STAPPA and ALAPCO. A summary of these comments 
and responses is presenced in Attachment II. 

The subJect guidance supersedes and consolidates previous 
Clean Air Act guidance related to Significant Violators (SVs}, 
Timely and Appropriate (T&A} , and Federally Reportable Violations 
(FRV). Specifically, this document supersedes all previous 
guidances on the thre~ subJects. 

This guidance applies to all "major" (as defined by the CAAA) 
stationary sources of air pollution which are in violation of a 
Federally-enforceable regulation. Note that a revision of the 
definition of sv was necessitated by the new emphasis placed by 
the CAAA upon continuous compliance by g,ll major sources. Thus 
the new sv universe includes all of the present significant 
violators and other environmentally significant violators of 
concern to the EPA or State agencies. l we recognize that this 
may represent a substantial increase in the number of svs over the 
number that would have resulted from the previous definition of 
Significant Violator, but this revision was necessary to address· 
significant air quality concerns of the new Act. 

This guidance is being revised largely to encourage a greater 
degree of team-building and cooperative resolution of Significant 
Violators by all responsible agencies, to encourage agencies to 
give priority attention to those violators which they believe are 
most environmentally important, and to permit an increased degree 
of agency flex~bility in identifying and resolving svs. 

This guidance is designed to foster the development of a more 
complete and accurate compliance picture, regardless of the short
term resource ijllplications. It is EPA's position that by 
portraying a more complete and accurate compliance picture, 
agencies will be more likely to address the most environmentally 
important violators first, and will have a better opportunity to 
receive appropriate resources to complete the task. 

Further, 'this guidance has been revised to more accurately 
reflect the time and resources necessary to bring maJor sources 
into a state of continuous compliance. To that end, the timeline 
for addressing a sv has been lengthened by 30 days (to 150 days}, 
and an optional prioritization procedure has been added to help 
agencies focus th~ir resources upo~ the most environmentally 

l "State• as used throughout this paper also refers to local 
agencies where they have enforcement authority. 



3 

signif1cant SVs. A prioritization procedure .l!ll.l.S.t. be used in all 
instances where an agency is unable to address 2.1.l of its svs in a 
"timely and appropriate" manner, and at any other times when it so 
chooses. The Agency recognizes that some of the highest priorrty 
SVs may require substantiaily more time and resources to resolve 
than a routine sy. Situations where this guidance will not be met 
should be noted qualitatively in the routine quarterly reports to 
EPA Headquarters. 

This guidance, by agreement of the parties, will be 
implemented starting at the beginning of the thi~d quarter of 
FY 1992. During the remainder of the first and second quarters, 
each agency.should compare all of the currently outstanding SVs 
(ll.Q.t including any svs for which the agency has already initiated 
action) with this revised guidance. On the basis of this review, 
each agency should report a "revised sv list" to SSCD, and revise 
its AFS database accordingly. 

Please feel free to contact John Rasnic of the Stationary 
Source Compliance Division or Michael Alushin of the Air . 
Enforcement Division if you have any questions or comments on this 
document. John may be reached at (703) 308-8600 commercial or 
FTS 678-8600. Mike may be reached at FTS 260-2820. 

Attachments 

cc: s. William Becker, Executive Director 
STAPPA/ALAPCO 

John Calcagni, Director 
Air Quality Management Division 

Bruce Jordan, Director 
Emission Standards Division 

Bill Laxton, Director 
Technical Support Division 

John Rasnic, Director 
Stationary Source Compliance Division 

Michael Alushin, Enforcement Counsel Air 
Off ice of Enforcement 

Air Compliance Branch Chiefs 

Regional Counsel Air Branch Chiefs 



ATTACHMENT I 

GUIDANCE ON THE TIMELY AND APPROPRIATE (T&A) ENFORCEMENT RESPONSE 
TO SIGNIFICANT AIR POLLUTION VIOLATORS (~Vs) 

I. SCOPE AND SUMMARY OF GUIDANCE 

A. Applicability 

This guidance supersedes and consolidates previous guidance 
documents related to Significant Violators (SV), Timely and 
Appropriate (T&A), and Federally Reportable Violations (FRV). 
Specifically, this document supersedes the following guidance 
documents: (l) Definition of sv Contained in "EPA Accountability 
System -- OANR Policy Guidance", dated December 2~, 1981; 
(2) "Significant Violators", dated June 24, 1982; (3) "Definition 
of Significant Violator for PMlO", dated September 23, 1988; 
(4) "Timely and Appropriate Enforcement Response Guidance", dated 
April 11, 1986; and (5) "Guidance on Federally-Reportable 
Violations for Stationary Air Sources", dated April 11, 1986. 

B Summary of Guidance 

This guidance applies to all "major" (as defined by the Clean 
Air Act Amendments of 1990 (CAAAJ) stationary sources of air 
pollution which are in violation of. a Federally-enforceable 
regulation. Note that the guidance also applies to emergency 
episodes or sources which construct without a valid permit. 
However, the timelines for resolution of such violations are 
substantially shortei than specified in this document. Similarly, 
this guidance applies to violators of asbestos demolition and 
renovation (D&R) regulations.· However, the specific definition o~ 
SV, prioritization criteria and timelines for resolution of such 
violations will be found in a future Attachment to be incorporated 
into this document. 

Once a violator is detected, the agencies shall take the 
following five actions: 

1. The "finding" agency shall determine whether or not 
the source is a Significant Violator. 

2. A NOV/FOV shall be issued (preferably by the State) 
to each SV within 45 days of such determination . . i 

3. The EPA and State shall jointly determine which has 
the initial lead in addressing the SV: 

i "State" as used throughout this paper also refers to local 
agencies where they have enforcement authority. 
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4. The lead agency shall routinely address each SV as it 
is identified. However, if, the agency is unable or 
unwilling to do so in a manner consistent with the 
timelines section of this guidance, the lead agency _ 
shall use the following optional approach. It shall 
first prioritize all of the SVs as outlined in Appendix 
A prior to initiating action against the highest 

- priority SV. (However, to the extent the available 
timeframe for using Administrative Penalty authority is 
running out for a particular SV, the EPA may move 
against that SV in order to avail itself of the 
advantages of an administrative action.) 

5. EPA shall add the newly designated SV to the SV list. 

This guidance recognizes the importance of addressing the 
significance of penalties when resolving sv cases. Consistent 
with the recommendations from the "State/Federal Penalties 
Workgroup", EPA expects that agencies will obtain an "appropriate" 
penalty (including one to offset the source's economic gain) 
whenever it resolves a SV. 

C. General Information about the Guidance 

1. While EPA expects that States will address 
violations of air pollution regulations within their 
·Jurisdictions, except for non-delegated Federal 
standards~ by focusing on a limited group of violators 
(e.g., those targeted by this guidance), this guidance 
is not intended to detract from the importance of 
addressing other violators and the right and 
responsibilities of the States and EPA for doing so. 

2. This guidance articulates the mutual expectations of 
the respective parties of the Federal - State 
partnership in the enforcement of air pollution control 
requirements for stationary sources. It is fully 
expected that this guidance will be modified and 
expanded in future years to reflect experiences in its 
implementation and the evolution of the air program 
itself. 

3. In accordance with the Deputy Administrator's 
memorandum of April 9, 1984 on Forging an Effective 
State/Federal Enforcement Relationship, this national 
guidance will serve as the framework for State specific 
agreements reflecting the parties· mutual expectations. 
As that memorandum states, Uthe Regions will have to 
accommodate differences among States, for example, where 
their administrative procedures require different 
timelines for enforcement action." 
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II. PHILOSOPHY OF GUIDANCE - DEFINITION OF SV 

Agency Significant Violator activities shall be designed to 
identify and to expeditiously return to compliance those violating 
sources which the agency believes are envirorunentally most 
important, namely the SVs. Although this guidance requires 
agencies to address all Significant Violators, EPA recognizes that 
agencies may be unable to address all of them immediately. Each 
agency shall return .all SVs to compliance in accordance with the 
Timely and Appropriate section of this guidance. Optionally the 
agency may utilize a quantitative targeting and prioritization 
procedure (similar to the one shown in Appendix A) whenever there 
are more svs than there are resources available to addresi them 
consistent with the T&A section of this guidance. 

A. Definition of a Significant Violator (SVl . 
Agencies shall deem a. source to be a Significant Violator if 

it is: 
1. A "Major• source (as defined by the CAAA, except for 
asbestos D&R NESHAP), ~it violates any one or more of 
the following: 

a. SIP emission, monitoring or substantial 
procedural requirements, regardless of pollutant 
designation status. 

b. NSPS emission, monitoring or substantial 
procedural requirements. 

c. NESHAP emission, monitoring or substantial 
procedural requirements for existing NESHAP 
standards and promulgated MACT requirements. 

d. SIP, NSPS or NESHAP emission, procedural or 
monitoring requirements violated repeatedly or 
chronically (e.g., exceeds emission limit or gets 
no continuous monitoring data for 5% or more of the 
time in a calendar quarter) . 

e. Any provision of a Federal Consent Decree or 
Federal Administrative Order. 

f. Any substantive provision of a State Judicial 
Order or a State Administrative Order which was 
issued for an underlying SIP violation. 

g. Any requirement of Part c or Part D of Title I 
'of the CAAA (e.g., new construction of a major 
source, maJor modification of a major source). 
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2. Any synthetic minor source, ~ it is in violation of 
any one or more of the following: 

a. Avoiding PSD while violating- an emission limit 
or permit condition which affects the PSD status. 

b. Exceeding its permitted emission standard 
above the amount that would classify the source as 
a nonattairunent area major source. 

With respect to emergency episodes or sources which construct 
without a valid PSD or Part D permit (where one is required), the 
timelines delineated below do not pertain. In the case of 
emergency episodes, the seriousness of the violation would 
normally require expedited action. In the case of a source 
constructed without a required PSD or Part D permit, options for 
obtaining relief may be foreclosed by allowing the source to 
conti~ue to construct and, therefore, expedited action may be 
essential. 

III. PROCESSING OF SIGNIFICANT VIOLAIORS 

A. Agency Communications Concerning svs 

As soon as possible (at least within one month) after an 
agency initially detects a violation at a potential significant 
violator, that agency shall communicate the compliance status of 
that source to all other agencies which are responsible for 
bringing and maintaining that source into continuous compliance 
(e.g., State to EPA, or EPA to State). Such communications shall 
be performed to: 

1. Develop and maintain a common, agreed upon list 
of svs: 

2. Determine, on a case by case basis, which agency is 
best suited to take the initial lead in addressing 
this SV: 2 

2 Determining which agency will atake the initial leadn should 
be through mutual agreement between the agencies, on a case
by-case basis. Examples of the criteria which may be used in 
making the determination include, but are not limited to: 
agency authority and policies, particularly with respect to 
penalties; agency exp'ertise with the specific process, 
controls, or monitors: whether or not ~he violator's 
characteristics meet those highlighted by a national/State 
#initiative•; and av.ailability of resources. Normally the 
State agency will be given the initial lead. 
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3. Ensure that the svs are returned to compliance, 
consistent with the T&A section of this guidance; and 

4. Foster a cooperative "team-buildingw spirit among all 
of the involved agencies. 

B. Processing of Significant violators 

Once a violation is detected, the agencies shall take the 
following five actions: 

1. The "finding" agency shall compare the source's 
characteristics with the def in1tion of SV contained in 
'this guidance. To the extent that the violator fits one 
or more of the elements of the definition, it shall 
be designated as a "Significant Violator" and is subject 
to the Timely and Appropriate section of this guidance. 

2. Within forty five (45) days after designation of the 
violator as a sv, a NOV or FOV shall be issued (by the 
State preferably) to ~ sv, regardless of which agency 
has the lead. 

3. The State agency and the EPA Regional Office shall 
jointly decide which agency will take the lead in 
resolving the sv. 

4. As resources become available, the lead agency shall 
routinely address each SV as it is identified. However, 
if it is unable or unwilling to do so in a manner 
consistent with the T&A section of this guidance, the 
lead agency shall use the following optional approach. 
It shall first prioritize all of the SVs prior to 
initiating action against the highest priority sv. The 
agency shall use a prioritization procedure similar to 
the "Table of Criteria and Environmental weighting 
Factors• (Appendix A) to determine its priority relative 
to other outstanding SVs. As resources become 
available, the highest priority (at that time) sv shall 
be addressed. once the agency initiates any type of 
enforcement activity related to a sv, it shall not 
interrupt this activity, ~ if a higher ranked SV is 
subsequently identified. Note that the prioritization 
step is ng,r. related to EPA assumption of responsibility 
for a State's SV; it is .simply a means of ensuring that 
the most enyirorunentally important svs are addressed in 
a timely and appropriate manner. 

5. EPA shall add the source to' its SV list for agency 
tracking and reporting. 
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C, EPA Maintains Enforcement Authority 

The Clean Air Act vests responsiblity for enforcement of the 
law in EPA, Therefore, EPA may move independently with respect to 
designation of a violator as a "Significant Violator", and EPA 
shall assume the lead in cases when it becomes apparent that the 
State is unable or unwilling to act in accordance with this 
guidance to resolve a violation in a timely and appropriate 
manner. 

Iy. T&A TIMELINES FOR ENfORCEMENT ACTION 

All SVs, except emergency episodes and sources which 
construct without a valid PSD or Part D permit (where one is 
required), are subject to the followi~g timelines and penalty 
requirements Csee section V below), The timeline for enforcement 
actions is generally the same for significant violators discovered 
by EPA as for those discovered by a State, regardless of which 
agency takes the initial lead. The only exception is for the 
unusual situation in which EPA assumes the lead from a State. If 
EPA-does take over the lead, it receives up to an additional 100 
days to address the sv. l 

A separate (new) timeline will be established for any 
additional violations discovered at an existing SV before it has 
been fully resolved. 

A, Day Zero 

The clock starts (i.e., day zero) 30 days after the 
discovering agency first receives information concerning a 
Federally enforceable violation (e.g., date of inspection, stack 
test or continuous emission monitoring system report). If, during 
this 30-day period, the enforcement agency decides that additional 
monitoring or analysis is required to determine or confirm the 
violation, the clock does not start until the earlier of the date 
of receipt of such additional data or on the 90th day after the 

l This guidance provides EPA Regional Of fices up to 100 
additional days to address a sv after it assumes the lead 
from a State. It should not need 150 days like it would in a 
normal situation. This is based upon the assumptions that 
EPA has closely tracked the State enforcement activity and 
data gathering, and will be able to rely upon the fact that 
the State's NOV started the penalty clock. (As stipulated in 
the CAAA of 1990, taking formal action, e.g., issuing an 
NOV/FOV, shifts the burden of proof of continuous compliance 
to the source, and •starts the penalty clock•.) 
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violation was initially discovered. This additional period (up to 
60 days) provides sufficient time for agency evaluation of the 
data to determine if a Federally enforceable violation occurred. 

B. Day 45 - Routine Issuance of NOY/FOY arid EPA Tracking 

Unless the State agency requests that EPA issue the notice, 
by Day 45 the State agency shall routinely is~ue a NOV (if 
required for SIP sources), or a FOV (for non SIP sources) to the 
source. i 

If the State has not taken such action, EPA shall immediately 
issue an appropriate notice. ~ 

Aii.y EPA-issued NOV or FOV, in a case where the State has the 
lead, will indicate that EPA is still looking to the State to 
resolve the matter, and further EPA action will be required only 
in the absence of an acceptable, prompt resolution by the State. 

The issuing office will transmit a copy of any NOVs or FOVs 
it issues to other agencies ~n whose jurisdiction the source is -
located. If the violation clearly impacts upon the air quality of 
an adJacent State, EPA will also transmit a copy of the NOV or FOV 
to that State as well. 

Also, EPA should add this source to its list of SVs for 
Agency tracking and reporting purposes. 

c. Day 90 - Possible EPA Case Action 

If the State has the initial lead, and none of the actions 
specified in E {below) have occurred by Day 90, EPA will discuss 
with the State the status of the State's actions and its 
expectations. If discussions with the State suggest that the 
State is close to addressing or resolving the violation or that 
further deferral is otherwise appropriate, EPA will continue to 
defer to enable the State to complete its action. If_ EPA 
determines that further deferral is not justified, it will proceed 
with its own action at this point. 

i "Routine issuance of a NOV/Fovu is required here because this 
starts the penalty clock against the violator, and shifts the 
burden of proof, to demonstrate continuous compliance, to the 
source, {42 U.S.C.Section 7413{e) (2)). 

~ uRoutine EPA issuance of a NOV/FOV• is specified here, not as 
an indication, in any way, that State agencies are incapable 
of getting the job done. This requirement is placed upon EPA 
Regional Of fices because .it has been noted that many sources 
do not seriously work to resolve their violations until after 
EPA puts them on formal notice an~ starts the penalty clock. 
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D. EPA Respons1b1l1t1es After It Assumes the Lead 

After EPA assumes the lead in a cas~, it will have up to an 
additional 100 days to get the source into compliance, onto a -
schedule, issue a Section 113(a) administrative order (including 
administrative remedies), a Section 113(d) administrative 
enforcement action, or subject the source to a Section 120 action 
or judicial referral. EPA will encourage continued State 
participation even in situations where EPA takes over the lead. 
The possibility of a joint action should be considered as an 
alternative to a unilateral EPA action where feasible. 

E. pay 150 (no lead change), or Day 190 (lead change) 

By Day 150 (or 190 with lead change), the source shall either 
be in compliance (RESOLVED), or ADDRESSED i.e., on a 
legally-enforceable and expeditious administrative or judicial 
order, or be subJect to a referral to the (State) attorney general 
or (Federal) Department of Justice for an adJudicatory enforcement 
hearing or judicial action. 

F. Resolyed yersus Addressed 

As indicated above, the term RESOLVED shall mean that the 
source is returned to COMPLIANCE. Thus after the case has been 
addressed as per Part E (above), EPA and the State will continue 
to track the source. Note that the source remains on the sv list 
(but not carried in STARS) until it is returned to compliance 
(RESOLVED) . Follow-up may be required in one of the following 
outcomes once the case has been addressed: if a schedule is 
established, the State will monitor compliance with that schedule 
and report on progress in accordance with established reporting 
requirements; if a referral is made, EPA will continue to monitor 
the pragress of the case to and after filing; and if a case 
becomes unduly delayed, EPA will discuss this with the State and 
may choose to initiate a parallel Federal action. No formal 
timelines are being established for this stage of the enforcement 
process, however. 

y. PENALTIES 

EPA's national goal is to have all federal, State and 
local enforcement actions for Clean Air Act violations assess a 
penalty sufficient to achieve effective deterrence for the source 
subJect to enforcement and for the regulated community as a whole. 
EPA assesses penalties in federal Clean Air Act actions pursuant 
to the Clean Air Act Stationary Source Ciyil Penalty Policy. 
Under the EPA penalty policy, both the economic benefit of 
noncompliance and a gravity component reflecting the seriousness 
of the violation are calculated. This calculated penalty may then 
be adJusted where appropriate for several factors including the 
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risks involved in litigating the enforcement action and the 
violator's ability to pay a penalty. 

All State and local' agency enforceMent actions should 
also assess civil penalties of sufficient magnituae to maintain a 
credible deterrent effect. To accomplish this goal, State and 
local enforcement agencies should calculate (where possible) and 
assess the economic benefit of noncompliance. In some cases, the 
risks involved in litigating the case or the violator's inability 
to pay a penalty may Justify not assessing a penalty which 
recaptures the full economic benefit. Legitimate litigation risks 
include adverse legal precedent and evidentiary problems. The 
inability of a violator to pay a penalty must be demonstrated by 
the violator through financial information analyzed·by State or 
local environmental enforcement personnel. 

An additional amount reflecting the seriousness of the 
violation should also be assessed. This is especially important 
for violations which may not have a readily calculated economic 
benefit but which are critical to program integrity, such as 
moni~oring, reporting, recordkeeping and testing violations. In 
some cases, this additional amount may be adjusted to reflect the 
violator's history of compliance with air pollution laws and 
regulations, and the source's good faith efforts to comply. All 
penalty calculations in State and local enforcement actions must 
be documented in the appropriate case file. 

EPA will consider overf iling when State or local penalties 
fail to meet these criteria, taking into account available federal 
resources and enforcement priorities. 

State and local enforcement agencies are strongly encouraged 
to increase the statutory maximum civil penalty authorized by 
State or local law to at least $10,000 per day per violation as 
required by Title V of the Clean Air Act, as amended, for an 
approved operating permits program. States and municipalities 
with penalty authority of less than $10,000 per day per violation 
will be subject to more intensive EPA oversight and potential 
overfiling. 

State and local enforcemene agencies are also strongly 
encouraged to develop a penalty policy implementing these general 
penalty criteria. EPA will then review and evaluate, but not 
formally approve, these penalty policies for consistency with the 
general penalty criteria. A State or local enforcement agency 
which adopts a sound penalty policy implementing these penalty 
criteria and demonstrates a pattern of adherence to it will 
receive less case-specific EPA oversight. A State or local 
enforcement agency which chooses not to develop a penalty policy 
or which has a penalty policy that is not consistent with these 
penalty criteria will continue to be subJect to significantly more 
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intensive case-specific EPA review of State and local penalties 
and to potential overfil1ng. 

State and local enforcement agencies are also encouraged-to 
use the BEN computer model developed by EPA to calculate the 
economic benefit of noncompliance. State and local enforcement 
agencies which use the BEN computer model or a similar model to 
calculate economic benefit will receive less intensive EPA case
specif ic oversight. 

YI. CONSULTATION AND DATA TRANSFER 

A. Informal Consultation 

EPA and States should conduct frequent (at least mon.thly) 
informal consultations to discuss compliance efforts. During 
these discussions, information exchange relative to obtaining 
compliance and penalties should occur. This exchange should 
include at least the following items: 

1. The State and EPA would each identify any newly-found 
violators subject to this guidance. 

2. The State and EPA would each identify sources 
notified of noncompliance during the month. 

3. The State and EPA would each identify violators where 
action had been taken. 

4. The State would discuss the status of other 
enforcement actions pending or in progress, if requested 
by EPA. 

5. EPA would identify sources for which it had completed 
action and provide the status for other sources where 
action is pending or in progress. 

6. EPA would identify any sources it had found in 
violation and confer with the State as required above. 

B. Qpdating EPA's Compliance patabases 

The AIRS Facility (and/or NARS, as appropriate) databases 
will be updated by EPA and/or the State on a monthly basis to 
reflect: 

1. Compliance status changes for newly-identified 
violators which are in violation on the last day of the 
month prior to the consultation, and which were (or are 
expected to be) in that status for 7 days or more. 
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2. Sources notified of noncompliance. 

3. Sources with completed enforcement actions, including 
any schedules a'nd incremental dates for returning to
compliance. 

4. Sources found to be in compliance with final limits. 

C. Proyide Inspection Results 

Inspection results other than those affected by the above 
will be provided in accordance with current practices and EPA 
accountability system requirements. 

D. Sharing of Data· 

EPA and the State will share inspection results and other 
monitoring reports (e.g., stack tests, CEMS) for use in 
enforcement proceedings to the extent practicable. State 
personnel should be encouraged to provide evidence, including 
testimony, ~or Federal proceedings. Federal personnel should 
similarly support State enforcement proceedings. 



APPENDIX A 
TABLB OF CRITERIA AND ENVIRONMENTAL WEIGHTING FACTORS * 

Criteria Environmental Weight 
Factor/vie. 

1) At least one unit at a source is (or has been) in JO 

2) 

3) 

4) 

5) 

6) 

7) 

violation of a SIP, NSPS, or NESHAPS emission, per 
monitoring, or procedural requirement, except for unit 
asbestos D&R NESHAP 

Violation of permitting requirements (PSD, 
Part D, or synthetic minor) 

Violation of a Federal Consent Decree or Adminis
trative Order, or of State Order w/emission viol. 

Emission violation (1 time based on reference method; 
or >5% of quarter based on "indicator" CEMS; or 
>5% no data; except for opacity, use weight of 5) 

&id:.. al 

bl 

cl 

d) 

e) 

f) 

g) 

Amount of excess emission (known) : 
o over 250 TPY 
o 100 - 250 TPY 
o 25 - 100 TPY 
o 10 - 25 TPY 

If excess emissions are nQ.t. known, use 
size of emission point: 
o over 250 TPY 
o 100 -250 TPY 
o 25 - 100 TPY 
o 10 - 25 TPY 

Source is in a non-attainment area 

Source is a repeat violator: 
o same emission unit or cause 
o unrelated repeat violator 

Hazardous emissions under Title III 

Multi-media violator 

Source is part of national initiative 

10 

10 

10 

5 

10 
6· 
4 
2 

10 
6 
4 
2 

5 

7 
3 

10 

10 

5 

Source is in violation of minor procedural, requir•mt. (-)5 

** Problem source (as determined by State/EPA) 

Emiss. viol'ts which occur on a 1-time or infrequent 
basis, AND <10 lbs/day or <2% of allowable emiss's 

1 to 10** 

(-)50% 
of total 
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APPENDIX A (continued) 

Regardless of a SV's.relative priority, if the agency desires 
to use a preferred remedy (e.g., Federal Administrative 
Penalty authority with its one year ulook-back# provision), 
~ the time to do so is running out, the agency may move it 
up to the "head of the line". 

A "problem source• may include such actions as a source which 
fails to test, report, or install a monitoring system at all, 
or one which is totally uncooperative. 

Examples based on Table (key parameters are underlined) : 

1) A maJor SIP source, which has 300 TPY excess emissions, 
is a repeat emission so, and monitoring violator, has been in 

~ 

violation for 5 months, and is violating a Federal Consent 
Decree. Its total environmental weighting factor is 
calculated as follows: 
[(#1=10)+[#3=10]+[#4=10+10]+[#4a=l0]=50 total 

2) A NSPS source, 100 TPY in potential emissions. fails to 
test within the ·timeline (1 month late) established by NSPS, 
and it is a first time violator. Its total environmental 
weighting factor is calculated as follows: 
((#1=10]-[#5=5]=5 total 

3) An asbestos manufacturing source repeatedly fails to 
notify an agency· about its plans to conduct compliance tests, 
its latest test report is totally unacceptgble, and the 
agency considers the source to be uncooperatiye. Its total 
environmental weighting factor is calculated as follows: 
[#1=10]+[#4=10]+[#4d=7]+[#6=71=34 total 

Clearly, the first and third violators are the worst svs, and 
the first one should be ranked the highest S~, and the second one 
should be ranked lowest. Thus, assuming that these were the only 
three SVs for which no follow-up action had been started, the SIP 
source (in the first example) should be the next SV which the 
agency should initiate action against. 



ATTACHMENT II 

SUMMARY AND RESPONSE TO COMMENTS 

COMPLEXITY & BURPEN ISSUES: 

o Cost/benefit of the ran~ing procedure is not favorable; e.g., 
too complex, subject to duplication and subject to confusion 
among the different agencies using it (STAPPA/ALAPCO) . 

l 
Response; 

It is important to have "Joint" decisions throughout the 
process (e.g., promotion of dialogue and team-building, 
and case-by-case determination of which agency takes the 
lead makes the most effective use of ag~ncy resources, 
expertise and national priorities). 

Prioritization and ranking activity was simplified 
(e.g., agencies which are able to address all svs 
consistent with the T&A requirements, can opt out of 
using any prioritization procedure). 

o Virtually .all violations will be rated as amajor" and thus 
subject to the guidance (STAPPA/ALAPCO). 

Response: 

The question suggests a little confusion about the 
language contained in the document. Whether a source is 
•major" or not is established by the CAAA of 1990. 
Therefore, by definition, All SVs must first be a 
"rnaJor• source. Subjecting all ~majora sources with 
violations to this guidance is consistent with the 
mandate expressed in the CAAA of 1990. All other 
violators will be addressed, as they have in the past, 
in the most expeditious manner possible. 

SSCD, with assistance from the Regional Of fices and 
STAPPA/ALAPCO, has taken the impact of this revision 
upon agencies into account as we revised it. It was our 
goal to establish criteria in· a manner which fosters 
agency reporting of the complete and accurate picture of 
the compliance status of maJor stationary sources, and 
which forms a quantitative basis for agency resource 
consideration. 

o Development of mutually agreeable definitions of svs obviates 
the need for the weighting scheme; retain the present T&A 
Guidance with minor adjustments (STAPPA/ALAPCO). 
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Response: 

The use of a "fixed", nationally consistent definition 
for svs although expanded to include a larger number of 
sources and additional emphasis on continuous compliance 
(both consistent with the CAAA of 1990), has been 
retained to a large degree in this revision. 

TABLE, EXbMPLES & SV THRESHOLD VALUE ISSUES; 

o Clarify that agencies may use either the attached "Table" (or 
a "comparable" one) to prioritize and rank their svs 
(Regional Offices). 

Response: 

SSCD, after much consideration, agreed to per.mit this 
level of flexibility. However, it is incumbent upon all 
agencies to take steps to ensure that all 
environmentally significant SVs are addressed in a 
timely and appropriate manner. 

o Making miscellaneous NadJustments" (e.g., additional 
categories, different weights, changing actual excess 
emissions to estimated emission rates, possibly providing 
factors for violators in non-attainment areas) to the Table 
of Criteria and the SV designation threshold are necessary 
(Regional Offices). 

Response: 

The revised text addresses the flexibility of using a 
comparable table. 

o Clarify and expand the "Examples• in the Attachment (Regional 
Offices). 

Response: 

SSCD revised the text. 

ENfORCEMENI ISSlJES: 

o Specify what a "Violation" is, e.g., similar to that on pages 
......., 3 and 4 of the earlier "Federally Reportable• document 

(Regional Offices). 

Response: 

SSCD considered this possibility and decided the text 
was sufficiently clear. 
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o Insufficient, emphasis was placed upon penalties required by 
agencies to try to off set economic gain resulting from 
delayed compliance (Air Enforcement Division of EPA). 

Response: 

This revision incorporated the specific recommendations 
made by the "S~ate/Federal Penalties Workgroup". 

o Insufficient emphasis was placed upon the advisability and 
desirability of issuing a NOV/FOV at the earliest possible 
date (Regional Offices). 

Response; 

SSCD revised the text to reflect the relevant provisions 
contained in the CAAA of 1990, specifically the shifting' 
of the burden of proof from an agency to the violating 
source. 

o Emphasize the importance of prope~ly protecting case-related 
and other confidential information (Regional Off ices) . 

Response; 

This is ~n important point.· However, it is not germane 
to the subject of this document. 

o Clar1fy how one should address sources which drift into and 
out of violation during the month. (Regional Of fices). 

Response: 

In addition to the line item in the Table (#5 - •chronic 
violator•), the text was revised to use language similar 
to that contained in the old "Federally Reportable 
Guidance.• 

o Clarify that once an agency initiates any action on a sv, it 
should comolete it regardless if a higher ranked SV is 
subsequently identified before the first one is resolved 
(Regional Offices). 

Response; 

ssco revised the text accordingly. 

o Emphasis upon nconsultation• implies that EPA does not retain 
the ultimate responsibility and authority to make decisions 
relevant to federal enforcement (Regional Of fices) . 
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Response: 

SSCD revised the text to reflect the fact that EPA 
retains the ultimate responsibility to insure compliance 
with federally enforceable requirements (e.g., 
determining that a violator is a SV) . 

o Clarify the difference between "addressed" and "resolved" as 
it pertains to sources which come into compliance before they 
are addressed (Regional Off ices). 

Response: 

SSCD revised the text. 

o Clarify which violations require a penalty as part of its 
resolution, e.g., PSVs versus SVs only (Regional Offic€s). 

Response: 

SSCD revised the text. (Note, the PSV concept 
(potentially significant violators) was dropped.) 

COMPATIBILITY WITH OTHER GUIDANCES ISSUES; 

o The "ranking factorsu listed in this document should be 
totally comparable with those delineat'ed in the CMS (Regional 
Offices). 

Response; 

Conceptually perhaps they should be, and over time the 
two sets of factors will likely converge. The final 
"example" table contains the concensus of all 
commenters. 

o Clarify the relationship between this guidance and field 
citations (Regional Offices). 

Response; 

Other than being one form of administrative penalties, 
there is no direct relationship. However, as such it 
could be one of the ways svs are resolved in the future. 

GENERAL CLABIFICATION ISSQES: 

o Clarify how many days EPA has to address an SV after it takes 
it over from a State (Regional Offices). 
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Response; 

SSCD revised the text as necessary. 

o Delineate which source categories are designated "maJor" in 
this guidance. How this relates to: (1) "affected 
facilities" in Title IV; and (2) Title III area sources? 
(Regional Offices) 

Response; 

All sources affected by Title IV and "maJor" sources 
under Title III are considered "major" for purposes of 
this guidance. #Area sources· under Title III are not 
major sources by definition in the CAA.A. 

o Adequately support this guidance's implementation, including: 
(1) scheduling Regional workshops performed by SSCD; (2) 
designation of Regional and HQ aSV/T&A Coordinators"; and 
(3) scheduling periodic teleconferences (Regional Offices). 

Response; 

SSCD recognizes the importance of providing sufficient 
and timely support when we "launch" this revised 
guidance. We are contemplating how to most effectively 
do this. During the last workgroup discussion, many 
good suggestions were made. SSCD intends to implement 
many of these. 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

OFFICE OF ENFORCEMENT 

New Criminal Enforcement Responsibilities Under 1990 
Clean Air Act Amendments ~ 

SUBJECT: 

PROM: 

TO: 

Kathleen A. Hughes, Acting Director ~ 4 . · 
Criminal Enforcement Counsel Divisio~a; 
Regional Criminal Enforcement Counsels, I - X 
Dale Boll, Director, CID 

I. INTRODUCTION 

The 1990 Clean Air Act Amendments (Pub.L. 101-549, November' 
15, 1990, 104 Stat. 2399), which became effective on November 15, 
1990, will have a significant impact upon the number and types of 
Clean Air Act criminal investigations. The primary focus of 
criminal cases under the prior CAA was upon violations of the 
National, Emission Standards for Hazardous Air Pollutants (NESHAP) 
regulations governing asbestos removal procedures. 

Regulations pursuant to the 1990 Clean Air Act Amendments 
(the 1990 Act) are now final as to certain aspects of this 
legislation. Others will likely be emerging from the regulatory 
pipeline in an ~ccelerated pace. CAA criminal cases will 
inevitably extend beyond the present realm of asbestos violations 
and involve groundbreaking and challenging investigations and 
prosecutions of new statutory provisions and their progeny 
regulations. The CAA was, and indisputably remains, the most 
complex of t~e environmental statutes administered by the Agency. 
A detailed'"Understanding of the CAA regulatory schemes may only 
be required'in the context of specific investigations. 
Nonethelessi.it is imperative that those involved in the criminal 
enforcement program be conceptually aware of these regulatory 
developments in order to identify new areas appropriate for 
criminal enforcement. Networking with air program personnel is 
essential to facilitate expanded criminal enforcement in this 
area. 

II. ENHANCED CAA CRIMINAL ENFORCEMENT PROVISIONS 

The enhanced criminal enforcement provisions of the 1990 
Act are summarized below. (The United States Code and CAA cite 
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for the enforcement provision of the CAA is CAA § 113, 42 u.s.c. 
§ 7413 et seq. A copy of this section is attached. Subsequent 
CAA cites are found in the end notes.) 

(1) The 1990 Adt added a felony, punishable by up to five
years of imprisonment, for various knowfng violations, 
including violations of NESHAP standards, state 
implementation plans, new source performance standards, 
stratospheric ozoneprotection, and acid rain control 
requirements, emergency orders, and any rule or permit 
issued pursuant to the CAA. 1 

(2) The 1990 Act added a felony, punishable by up to two 
years imprisonment, for knowing falsification of 
records or failure to report, or tampering with 
monitoring equipment. 2 The legislative history 
indicates that this provision is not intended to 
penalize "inadvertent errors". For criminal sanctions 
to apply, a source owner or operator must be on notice 
of the record-keeping, information, or monitoring 
requirements in question, 1990 Cong. & Admin. News 
3867. 

(3) The 1990 Act added a felony punishable by up to fifteen 
years of imprisonment for the knowing release of 
certain hazardous air pollutants that knowingly 
endangers a person. 3 

(4) The 1990 Act added a misdemeanor, punishable by up to 
one year of imprisonment, for the negligent release 
into the ambient air of either CAA enumerated hazardous 
air pollutants or hazardous substances designated 
pursuant to Section 302 of the Emergency Planning and 
Community Right-To-Know Act (42 u.s.c. § 11002) that 
negligently endangers a person.' 

(5) The 1990 Act added a misdemeanor, punishable by up to 
one year imprisonment, for knowingly failing to pay a 
fee owed the U.S. under the CAA. 5 

(6) Lastly, the 1990 Act added a citizen award provision 
for information leading to a criminal conviction, a 
judicial or administrative civil penalty. 6 

III. THE ELEMENT OF CRIMINAL INTENT 

Some nuances of these 1990 Act provisions warrant special 
mention, raising issues which counsel and Special.A~e~ts need to 
consider. First, new language concerning the definition of 
"operator" affects criminal liability. 7 Owners and operators of 
stationary sources are assigned speci~ic compli~c7 
responsibilities with regard to certain CAA provisions, such as 
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hazardous air_ pollutants and new stationary source standards of 
performance.' Congress wanted criminal responsibility of an 
owner or operator to be limited to senior management and 
corporate officers, except in instances where the criminal 
violation was of a "knowing and willfuln magnitude of intent. 
Accordingly, the term "operator" was clarified to explicitly 
include senior management personnel and corporate officers. 
Excluded as noperators", except in those instances of "willful 
and knowing" violations, are lesser employees who are: 

(1) stationary engineers or technicians responsible for 
the operation, maintenance, repair, or monitoring of 
equipment and facilities, and 

(2) who often have supervisory and training duties, but who 
are not senior management or a corporate officer. 

New language in CAA§ 113(h), 42 u.s.c. § 7413(h), qualifies 
the general CAA definition of "person" for purposes of criminal 
enforcement. 9 First, the section provides that only for purposes 
of the CAA negligent endangerment offense, a person cannot be 
convicted for a violation if: 

(1) it occurred as part of the employee's (undefined) 
"normal activities" as an employee; and 

(2) the employee was not a part of senior management or a 
corporate officer. 

For purposes of all other CAA criminal subsections, an 
employee cannot be convicted unless the government can prove; 

(1) the criminal violation was either committed "knowingly 
~willfully": .Q& 

(2) if the violation was conmri.tted only "knowingly," the 
defendant can avoid conviction if 'it is established: 

(a) that the violation occurred as part of his "normal 
activities"; and 

(b} that he was "acting under orders from the 
employer. nlO 

The statutory history of the 1990 CAA addressed the matter 
of knowledge derived from self-audits. House Conference Report 
No. 101-952 recoimnended that the CAA criminal penalties not be 
applied in a situation where a person, acting in good faith, 
promptly reports the results of an audit and pro1!1Ptly acts to 
correct any deviation. It stated, "Knowledge gained by a.i;i 
individual solely in conducting an audit or while attemptin~ to 
correct any deficiencies identified in the audit or the audit 
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report itself should not ordinarily form the basis of the intent 
which results in criminal penalties.n 1990 Cong. & Admin. News 
3879. 

I 
IV. STATUS OF IMPLEMENTING THE 1990 CAA AMENDMENTS 

It is more effective in understanding the criminal 
enforcement aspects of the 1990 Act to focus on the amendments in 
the context of the pertinent subject matters as addressed by the 
CAA: 

Subchapter I, Part A, which concerns air quality and 
emission limitations; . 

Subchapter II, which governs mobile sources; 
Subchapter IV, which concerns acid rain; 
Subchapter V, which sets out the permit program; and 
Subchapter VI, which concerns stratospheric ozone 

protection. 11 

A. SUBCHAPTER I: Air Quality Standards 

The.CAA Subchapter, Part A (Title I), entitled: nAir Quality 
and Emission Limitations" warrants special criminal enforcement 
attention. 12 There are three important subject covered here: 
state implementation plans, standards of performance for 
stationary sources, and hazardous air pollutants. 

1. State Implementation Plans: The 1990 Act allows EPA to 
define the boundaries of anonattainmentn areas and classify them 
according to the severity of the geographical area's air · 
pollution problems. States must establish state implementation 
programs (SIPs) toward the attainment of National Ambient Air 
Quality Standards (NAAQS) for the state's nonattainment areas. 
Note that the CAA provides that any SIP requirement in effect as 
of November 15, 1990 remains in effect until revised. 13 Congress 
indicated an awareness that the 30-day notice of SIP violation 
requirement should be inapplicable to criminal actions since such 
notice would provide an opportunity for violators to frustrate 
the purposes of the Act, for example, by leaving the jurisdiction 
or by destroying evidence, 1990 Cong. & Admin. News 3747. 
Nonetheless, the notice language remained in the conference 
committee bill and ultimately in the CAA as enacted. 14 

2. Standards for Stationary Sources: The most iimnediate 
impact of the 1990 Act as to criminal enforcement in this area is 
the five-year felony penalty provided for violations of new 
stationary source standards of performance where formerly only 
misdemeanor sanctions were availableu 

Although EPA may delegate authority to the states to enforce 
performance standards, the EPA retains concurrent authority to 
enforce these standards . 16_ Regulations governing specific 
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stationary sources {over 70 different types of economic activity 
have standards of performance), are set out at 40 C.F.R. Part 60. 
Congress enacted a new provision mandating that perf orma.n.c~ 
standards be set for. solid waste incinerators and that such 
standards be incorporated into their operating permits . 17 Of 
equal importance is the two-year felony now available for knowing 
falsification of required ~ompliance monitoring data and 
tampering with monitoring equipment since self-reporting will be 
a large part of CAA compliance monitoring . 18 

j_ Hazardous Air Pollutants: Title III of the 1990 Act 
specifically named 189 hazardous air pollutants {"HAPs"), which 
will be the subject of national emission standards (NESHAPs) . 19 

Extensive regulations dealing with source categories of these 
pollutants are in the process of being issued and finalized.~ 
Note that although states may seek delegation of authority to 
enforce these type of federal requirements, EPA also retains 
clear authority to federally enforce HAP emission standards. 21 

States may implement their own programs, but they must be at 
least as stringent as federal requirements. 

The objective of the HAP regulations is to identify maximum 
achievable control technology {MACT) through a process of 
regulatory development involving the regulated and environmental 
community and the Agency. If EPA judges that it is not feasible 
to prescribe or enforce an emission standard for a designated 
HAP, EPA may require, a.kin to the asbestos work practice 
regulations, a work practice standard involving a specified 
design, equipment, work practice, or operational standard or some 
combination thereof.~ This further clarifies the government's 
basis to enforce work practice standards in lieu of emissions 
standards, which had been an issue of contention in asbestos 
NESHAP enforcement cases. 

B. SUBCHAPTER II: Motor Vehicles and Fl1els 

CAA Subchapter II {Title II), titled, "Emission Standards 
For Moving Vehicles," deals with motor vehicles (mobile sources) 
and fuels.~. Although the focus is primarily on motor vehicles, 
EPA is authorized to also issue regulations governing emissions 
from nonroad engines and vehicles such as chain saws, dirt 
motorcycles;·. and lawn mowers . 24 

The 1990 Act continued the exclusion of Subchapter II 
violations from criminal penalties.~ However, related 
violations may warrant criminal enforcement consideration. For 
instance, the 1990 Act set stringent requirements for the sulphur 
content of motor vehicle diesel fuels and the benzene content of 
motor vehicle gasoline.~ Refiners and blenders will b7 required 
to certify that their fuels meet such standards. Previously, 
falsifications of such certifications were prosecuted as 
violations of the general. false statement criminal provision of 
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Title 18.n Now, they can be prosecuted on the basis of the 
enhanced (a two year felony versus the old maximum of six months 
imprisonment) false certification provision, which applies to all 
CAA reporting and recordkeeping requirements.u 

I . -

Automobile dealer or repair shop tampering with automotive 
air emission systems still can not be prosecuted criminally under 
the CAA since the mobile source regulations impose various 
compliance certification responsibilities only on automobile 
manufacturers and not on the dealers.~ But note that dealers 
and repair shops can be prosecuted, as discussed below, for 
failing to comply with the new CFC air conditioning regulations. 

C. SUBCHAPTER IV: Acid Rain 

The 1990 Act added a new Subchapter IV (Title IV) concerning 
the acid rain problem titled, "Acid Deposition Control."~ -
Through a system of allowances for the sulfur dioxide emissions 
from utilities, as well as requirements intended to reduce 
nitrous oxide emissions from boilers, the 1990 Act was designed 
to rectify the acid rain problem. An eventual overall national 
limit (8.90 million tons) for the emission of sulfur dioxide is 
set by statute. 31 

Each utility is issued an annual allotment of allowances and 
has the option of either lowering their sulphur emissions for 
covered plants to meet their limit or of purchasing additional 
"allowances" (one allowance equals authority to emit one ton of 
sulfur dioxide) to cover emissions in excess of what is allotted 
for the plant. Starting in 1995, 261 power plant units will be 
covered and by the year 2000, smaller power plants, and other 
sources will be covered. Not holding allowances for any excess 
will cost a source $2,000 per ton of excess emission. If a 
utility emits lower emissions than it is allotted, it can either 
bank the difference between its allotment and its actual 
emissions in order to cover future excesses or can sell these 
earned allowances on the open market. The authority to auction 
allowances, starting in March 1993, has been officially delegated 
by EPA to the Chicago Board of Trade. The final acid deposition 
control regulations were published in the Federal Register on 
January 11, 1993. 

The financial incentive for falsification of emission and 
other data under this new scheme is clearly heightened. Such 
fraudulent violations are within the CAA felony prohibition 
against knowingly making any false material statement or omitting 
material information from any CAA document required by EPA or a 
state to be maintained or filed. 32 

D. SUBCHAPTER V: Qperating Permits 

A major change in the CAA were the 1990 amendments adding 
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the new CAA Subchapter V {Title V), "Permits," which est.ablished 
an operating permits pro~ram to incorporate all applicable CAA 
regulatory requirements. The CAA's permitting program will be 
similar to the CWA's NPDES permitting program, which has been the 
source of many goodicriminal cases. A CAA permit_ may incorporate 
HAP emission, as well as acid rain and NAAQS SIP requirements. 
Air pollution sources subject to the program must obtain five
year permits from the state permitting authority and will have to 
provide co~liance certifications signed by "a responsible 
official".~ The certifications will state that "based on 
information and belief formed after reasonable inquiry, the 
statements and information in the document are true, accurate, 
and complete."" 

Enforcement focus will shift from the SIPs to violations of 
specific permit conditions by permit holders since the permit 
will collect in one document all of a source's obligations under 
the CAA. The final regulations prescribing the structure and 
procedures for delegated state permit programs have been 
finalized. They were published in the Federal Register on July 
21, 1992 and will be codified in 40 CFR Part 70. The states are 
now in the process of establishing permit programs. They have · 
until November 15, 1993 to submit their programs for EPA approval 
and EPA is allowed a one year review period.~ When these 
programs become operational, more extensive guidance on their 
enforcement implications will be issued. 

As noted above, a 30-day notice of violation to the state 
and person is a prerequisite for criminal enforcement of a 
violation of a SIP. However, since such notice is not required 
for criminal enforcement of a permit condition, a violation of a 
SIP requirement can be criminally prosecuted without such notice 
if it is incorporated as a condition of the permit. In contrast, 
a notice of a violation is required to bring an administrative or 
civil enforcement action for a violation any permit condition.n 

B. SUBCHAPTER VI: Stratospheric Ozone Protection 

The last major section of the CAA added in 1990 was designed 
to deal with remedying the depletion of the stratospheric ozone 
layer. The objective of this Subchapter VI {Title VI) is to 
phase out use and production of ozone depleting substances, 
including chlorofluorocarbons {CFCs) and any other substances 
that the Administrator finds causes significant harmful effects 
on the stratospheric ozone layer. 31 The CFC regulatory program 
will be akin to the TSCA regulatory program to eliminate PCBs 
from the environment. There are CFC labeling regulations 
{published in the Federal Register on February 11, 1993), 
regulations for recycling motor vehicle CFCs {issued on July 14, 
1992) and for residential and commercial appliances (to be 
issued by the end of April 1993), and safe disposal regulations 
are in the process of being finalized by the Agency. 39 
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CAA § 608, 42 u.s.c. § 767lg, governs,.the release of 
regulated refrigerants in the course of maintenance, ser~ice, 
repair, or disposal of appliances or industrial process 
refrigeration. Proposed regulations implementing _Section 608 
were published on December 10, 1992. The first step of what is 
designated the National Recycling and Emission Reduction Program 
is the statutory prohibition, as of July 1, 1992, of the knowing 
venting of ozone depleting refrigerants from appliances and 
industrial process refrigeration systems into the environment.~ 
The Interim Enforcement Guidance on this prohibition, which is 
attached, sets out factors in identifying possible knowing 
violations of CAA Section 608(c). Although this section 
prohibits the disposal of CFCs "in a manner which permits such 
substance to enter the environment," the disposal of 
refrigerators or other appliances containing ozone depleting 
refrigerants will not be the subject of enforcement actions until 
appropriate regulations are issued. 

Motor vehicle air conditioners are addressed by a separate 
CAA provision. 41 As part of this statutory scheme, regulations 
have been issued governing the servicing of automotive air 
conditioners.~ The object of the regulations is to prevent the 
release to the environment of refrigerants used in motor vehicle 
air conditioners (MVACs) that contain CFCs in either a liquid or 
gaseous state. Accordingly, the regulations require all persons 
who are paid to perform service ("do-it-yourself" repairs are 
excluded) on MVACs to use EPA approved recovery equipment so that 
the refrigerant can be contained and can be sent off-site for 
reclamation or recycled on-site. Technicians working on MVACs 
are required to be trained and certified as to the proper use of 
approved refrigerant recycling equipment. Each MVAC facility 
will have to certify to EPA that their training and equipment 
meets applicable regulatory standards. 

cc: Earl E. Devaney, Director, OCE 
OE Air Enforcement Division Attorneys 
John B. Rasnic, Director, OAR 

Stationary Source Compliance Division 

ENDNOTESi 

1. CAA § 113 (C) (1) I 42 u.s.c. § 7413 (c) (1) . 

2. CAA § 113 (C) (2) I 42 u.s.c. § 7413 (c) (2) . 

3. CAA § 113 (C) (5) I 42 u.s.c. § 7413 (c) (5) • 

4. CAA § 113 (c) (4), 42 u.s.c. § 7413 (c) (4) . 
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s. CAA§ ll3«c) (3), 42 U.S.C. § 7413(c) (3). See also CAA 
§ ll3(c) (1), 42 U.S.C. § 7413(c) {l), ~hich m,akes it a felony 
offense to knowingly violate a requirement for the payment of 
any fee owed the U.S. under the CAA. , 

6. CAA§ 113(f) I 42 u.s.c. § 7413(f). 

7. CAA§ ll3(h) I 42 u.s.c. § 7413(h). 

8. CAA § 112, 42 U.S.C. § 7412, which includes NESHAPs and CAA 
§ 111, 42 u.s.c. § 7411, which deals with stationary sources. 

9. CAA§ 302(e), 42 U.S.C. § 7602(e). 

10. In other words, if the government can prove the violation 
was knowing and willful, it does not have to negate either 
of these two elements. But if proof shows only a knowing -
violation, then a factual issue arises involving whether the 
conmission of the crime was pursuant to company orders and 
whether such environmental misconduct was part of the 
defendant's normal work routine. 

11. 

It has not been unconmon for defendants to of fer such 
arguments to justify environmental wrongdoing. The 1990 Act 
represents an instance where Congress gave statutory 
recognition to such issues. The practical effect' of this 
new language will have to await judicial interpretation 
since the terms nknowingn and nknowing and willfuln are not 
defined in the United States criminal code, but are 
distinguished through extensive case law. 
The terms nknowing and willfuln have been interpreted in the 
context of other federal statutes (for instance, the 
odometer tampering statute, 15 U.S.C. § 1990(a)) and the 
Presidential threat statute, 18 u.s.c. § 871, as meaning an 
intentional violation of a known legal duty, United States 
v. Studna, 713 F.2d 416, 418 (8th Cir. 1983). The Supreme 
Court interpreted the term nwillfully" alone as requiring 
the government to prove actual knowledge of the pertinent 
legal duty and to negate a defendant's claim of a good faith 
belief that he was not violating the law due to a 
misunderstanding of its requirements, 
Cbeek v. United States, 498 U.S. ~-' 112 L.Ed.2d 617, 111 
S.Ct. 604 (1991). Although the holding was limited to 
criminal tax violations because the proliferation of tax law 
and regulations has made it difficult for the average 
citizen to know and comprehend the extent and duties imposed 
by tax laws, a similar argument might be made with reference 
to environmental statutes and regulations. 

Since agents and attorneys most often rely on the CAA as 
codified in the United States Code, in particular as 
published by the West Publishing Company, the sections of 
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the CAA-are referred to by the code headings, ~' the CAA 
is Chapter 85 of the code and the different subject areas 
are addressed in subchapters, rather than the statute~"'}· 
headings, ~'l titles. 

12. CAA§§ 101 - 131, 42 U.S.C. §§ 7401 - 7431. 

13. CAA§ llO(n), 42 U.S.C. § 7410(n). 

14. ~- § 113 (c) (l), 42 U.S.C. § 7413 {c) {l). 

15. CAA § 111, 42 U.S.C. § 7411. 

16. CAA§ lll{c), 42 U.S.C. § 74ll(c). 

17. CAA § 129, 42 U.S.C. § 7429. 

18. CAA § 113 (c) {2), 42 U.S.C. § 7413 {c) {2). 

19. CAA§ 112{b), 42 U.S.C. § 7412{b). 

20. For example one type of HAP {Perchorethylene) generated by
one source category (dry cleaning facilities) are the 
subject of this type of regulation. Other forthcoming 
regulations have a broader focus such as emissions of 
several hazardous air pollutants by the entire chemical 
manufacturing industry, which will added to Part 63 of 40 
C.F.R. 

21. CAA§ 112(1) (1), 42 U.S.C. § 
state enforcement authority. 
U.S.C. § 14-12(1) (7) provides 
enforcement authority. 

7412(1) (1) provides delegated 
CAA§ 112{1) (7), 42 

concurrent federal 

22. CAA§ 112Ch) Cl), 42 u~s.c. § 7412Ch> Cl). 

23. CAA§§ 202 - 250, 42 U.S.C. §§ 7521 - 7590. 

24. CAA § 213, 42 U.S.C. § 7547. 

25. CAA § 202, 42 U.S.C. § 7521, is not among the sections 
enumerated as being covered by the CAA criminal provision, 
CAA § 113 (c) (1), 42 u.s.c. § 7413 (c) (1). 

26. CAA § 211 (i)' (k) I 42 u .s .C. § 7545 {i)' {k). 

27. 18 u.s.c. § 1001. 

28. CAA§ 113{c){2), 42 u.s.c. § 7413(c){2). 

29. 40 C.F.R. § 86 et seg. 
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30. CAA §§ 401 - 416, 42 U.S.C. §§ 7651 -/ 76510 

31. CAA§ 403(a) (1), 42 U.S.C. § 765lb(l) 
I , 

32. CAA § 113 (c) (2), 42 U.S.C. § 7413 (c) (2). 

33. CAA §§ 501 - 507, 42 U.S.C. §§ 7661 - 766lf. 

34. 40 C.F.R. § 70.6(c) (1). 

35. 40 C.F.R. § 70.5(d). 

36. States agencies administering EPA approved CAA permit 
programs are required to have adequate enforcement 
authority. Acceptable state criminal penalties can be as 
little as a maximum $10,000 fine, however, with no 
imprisonment, 40 C.F.R. § 70.11. 

37. CAA§ 113(a) (1), 42 u.s.c. § 7413(a) (1). 

38. CAA §§ 601 - 618, 42 U.S.C. §§ 7671 -7671q. 

39. Pursuant to CAA§ 602{c), 42 U.S.C. § 7671a(c), the BPA 
Administrator on January 18, 1993 added methyl bromide to the 
list of Class I ozone-depleting chemicals. This chemical 
substance is the principal ingredient of a extensively used 
pesticide. Its production and importation will be phased out 
by the year 2000. Indicative of the multi-media approach to 
environmental protection, the use of this pesticide will be 
phased'out under the CAA rather than canceling its 
registration because of its adverse effects on the environment 
under FIFRA § 6(b), 7 U.S.C. § 136d(b). 

40. CAA§ 608(c), 42 u.s.c. § 7671g(c). 

41. CAA § 609, 42 U.S.C. § 7671h. 

42. 40 C.P.R. Part 82. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. C.C 20460 c(v+ 

JAN 2 5 1995 

HEMORANPYM 

SUBJECT: Options for Limiting the Potential to Emit (PTE) of a 
Stationary Source Under Section 112 and Title V of the 

FROM: 

Clean Air Act (Act) 

Robert I. Van H u e 
Off ice of Regulatory 

(MD-10) 

(2241) 

TO: Director, Air, Pesticides and Toxics 
Management Division, Regions I and IV 

Director, Air and Waste Management Division, 
Region II 

Director, Air, Radiation and Toxics Division, 
Region III 

Director, Air and Radiation Division, 
Region V 

Director, Air, Pesticides and Toxics Division, 
Region VI 

Director, Air and Toxics Division, 
Regions VII, VIII, IX, and X 

Many stationary source requirements of the Act apply only to 
"major" sources. Major sources are those sources whose emissions 
of air pollutants exceed threshold emissions levels specified in 
.the Act. For instance, section 112 requirements such as MACT and 
section 112(q) and title v operating permit requirements largely 
apply only to sources with emissions that exceed specified levels 
and are thus major. To determine whether a source is major, the 
Act focuses not only on a source's actual emissions, but also on 
its potential emissions. Thus, a source that has maintained 
actual emissions at levels below the major source threshold could 
still be subject to major source requirements if it has the 
potential to emit major amounts of air pollutants. However, in 
situations where unrestricted operation of a source would result 
in a potential to emit above major-source levels, such sources 
may legally avoid program requirements by taking federally-
enf orceable permit conditions which limit emissions to levels 
below the applicable major source threshold. Federally
enforceable permit conditions, if violated, are subject to 
enforcement by the Environmental Protection Agency (EPA) or by 
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citizens in addition to the State or Local aqency. 

As the deadlines for complyinq with MAC'!' standards and 
, title V operatinq permits approach, industry and state and local 

air pollution aqencies have become increasinqly focused on the ,,_ 
need to adopt and implement federally-enforceable mechanisms to 
limit emissions from sources that desire to limit potential 
emissions to below major source levels. In fact, there are 
numerous options available which can be tailored by the states to 
provide such sources with simple and effective ways to qualify as 
minor sources. Because there appears to be some confusion and 
questions regardinq how potential to emit limits may be 
established, EPA has decided to: (l) outline the available 
approaches to establishinq potential to emit limitations, 
(2) describe developments related to the implementation of these 
various approaches, and (3) implement a transition policy that 
will allow certain sources to be treated as minor for a period of 
time sufficient for these sources to obtain a federally
enforceable limit. 

Federal enforceability is an essential element.of 
establishinq limitations on a source's potential to emit. 
Federal enforceability ensures the conditions placed on emissions 
to limit a source's potential to emit are enforceable by EPA and 
citizens as a legal and practical matter, thereby providing the 
public with credible assurances that otherwise major sources are 
not avoiding applicable requirements of the Act. In order to 
ensure compliance with the Act, any approaches developed to allow 
sources to avoid the major source requirements must be supported 
by the Federal authorities granted to citizens and EPA. In 
addition, Federal enforceability provides source owners and · 
operators with assurances that limitations they have obtained 
from a State or local agency will be recoqnized by EPA. 

The concept of federal enforceability incorporates two 
separate fundamental elements that must be present in all 
limitations on a source's potential to emit. First, EPA must 
have a direct right to enforce restrictions and limitations 
imposed on a source to limit its exposure to Act programs: This 
requirement is based both on EPA's general interest in·having the 
power to enforce "all relevant features of SIP's that are 
necessary for attainment and maintenance of NAAQS and PSD 
increments" (see 54 FR 27275, citing 48 FR 38748, August 25, 
1983) as well as the specific goal of using national enforcement 
to ensure that the requirements of the Act are uniformly 
implemented throughout the nation (see 54 FR 27277). Second, 
limitations must be enforceable as a practical matter. 

It is important to recognize that there are shared 
responsibilities on the part of EPA, State, and local agencies, 
and on source owners to create and implement approaches to 
creating acceptable limitations on potential emissions. The lead 
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responsibility for developing limitations on potential emissions 
rests primarily with source owners and State and local agencies. 
At the same time, EPA must work together with interested parties, 
including industry and States to ensure that clear quidance is ....... ?· 

established and that timely Federal input, includinq Federal 
approval actions, is provided where appropriate. The quidance in 
this memorandum is aimed towards continuinq and improvinq this 
partnership. 

Available Approaches for creating Federally-enforceable 
Limitations on the Potential to Einit 

There is no.single none size fits all" mechanism that would 
be appropriate for creating federally-enforceable limitations on 
potential emissions for all sources in all situations. The 
spectrum of available mechanisms should, however, ensure that 
State and local agencies can create federally-enforceable 
limitations without undue administrative burden to sources or the 
agency. With this in mind, EPA views the followinq types of 
programs, if submitted to and approved by EPA, as available to 
agencies seeking to establish federally-enforceable potential to 
emit limits: 1 

1. Federally-enforceable State operating permit programs 
CFESOPsl (non-title Vl. For complex sources with numerous and 
varying emission points, case-by-case permitting is generally 
needed for the establishment of limitations on the source's 
potential to emit. such case-by-case permitting is often 
accomplished through a non-title V federally-enforceable State 
operating permit program. This type of permit program, and its 
basic elements, are described in guidance published in the 
Federal Register on June 28, 1989 (54 FR 27274). In short, the 
program must: (a) be approved into the SIP, (b) impose legal 
obligations to conform to the permit limitations, (c) provide for 
limits that are enforceable as a practical matter, (d) be issued 
in a process that provides for review and an opportunity for 
comment by the public and by EPA, and (e) ensure that there is no 
relaxation of otherwise applicable Federal requirements.· ~he EPA 
believes that these type of programs can be used for both 
criteria pollutants and hazardous air pollutants, as described in 
the memorandum, "Approaches to creating Federally-Enforceable 
Emissions Limits," ?fovember 3, 1993. This memorandum (ref erred 
to below as the November 1993 memorandum) is included for your 
information as Attachment 1. There are a number of important 
clarifications with respect to hazardous air pollutants 
subsequent to the November 1993 memorandum which are discussed 

1This is not an exhaustive list of considerations affecting 
potential to emit. Other federally-enforceable limits can be 
used, for example, source-specific SIP revisions. For brevity, 
we have included those which have the widest applicability. 
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below (see section entitled aLimitations on Hazardous Air 
Pollutants"). 

2. Limitations established by rules. For less complex .,_ 
plant sites, and for source cateqories involvinq relatively few 
operations that are relatively similar in nature, case-by-case 
permitting may ~ot be the most administratively efficient 
approach to establishinq federally-enforceable restrictions. One 
approach that has been used is to establish a general rule which 
creates federally-enforceable restrictions at one time for many 
sources (these rules have been ref erred to as nexclusionarya 
rules and by some permitting agencies as "prohibitory" rules). A 
specific suggested approach for volatile orqanic compounds (VOC) 
limits by rul.e·was described in EPA's memorandum dated Oct~ber 
15, 1993 entitled "Guidance for State Rules for Optional 
Federally~Enforceable Emissions Limits Based Upon Volatile 
Organic Compound (VOC) Use." An example of such an exclusionary 
rule is a model rule developed for use in California. (The 
California model rule is attached, alonq with a discussion of its 
applicability to other situations--see Attachment 2). 
Exclusionary rules are included in a State's SIP and generally 
become effective upon approval by EPA. 

3. General permits. A concept similar to the exclusionary 
rule is the establishment of a general permit ~or a given source 
type. A general permit is a single permit that establishes terms 
and conditions that must be complied with by all sources subject 
to that permit. The establishment of a qeneral permit provides 
for·conditions limiting potential to emit in a one-time 
permitting process, and thus avoids the need to issue separate 
permits for each source within the covered source type or 
category. Although this concept is generally thought of as an 
element of a title v permit program, there is no reason that a 
State or local agency could not submit a general permit program 
as a SIP submittal aimed at creating potential to emit limits for 
groups of sources. Additionally, general permits can be issued 
under the auspices of a SIP-approved FESOP. The advantage of a 
gener•l permit, when compared to an exclusionary rule, is .that 
upon approval by EPA of the State's permit proqram, a 
general permit could be written for one or more additional source 
types without trigg~ring the need for the formal SIP revision 
process. 

4. construction permits. Another type of case-by-case 
permit is a construction permit. These permits generally cover 
new and modified sources, and states have developed such permit 
programs as an element of their SIP's. As described in the 
November 1993 memorandum, these State major and minor new source 
review (NSR) construction permits can provide for federally
enforceable limitations on a source's potential to emit. • Further 
discussion of the use of minor source NSR programs is contained 
in EPA's letter to Jason Grumet, NESCAUM, dated November 2, 1994, 
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which is contained in Attachment 3. As noted in this letter, the 
usefulness of minor NSR programs for the creation of potential to 
emit limitations can vary from state to state, and is somewhat 
dependent on the scope of a State's program. .,._ ~-

s. Title V permits. Operatinq permits issued-under the 
Federal title V operatinq permits program can, in some cases, 
provide a convenient and readily available mechanism to create 
federally-enforceable limits. Althouqh the applicability date 
for part 70 permit programs is qenerally the driving force for 
most of the current concerns with respect to potential to emit, 
there are other programs, such as the section 112 air toxics 
program, for which title V permits may themselves be a useful 
mechanism for creating potential to emit limits. For example, 
many sources will be considered to be major by virtue of 
combustion emissions of nitrogen oxides or sulfur dioxide, and 
will be required to obtain part 70 permits. such permits could 
be used to establish federally-enforceable limitations that could 
ensure that the source is not considered a major source of 
hazardous air pollutants. . . 
Practicable Enforceability 

If limitations--whether imposed by SIP rules or through 
individual or general permits--are incomplete or vague or 
unsupported by appropriate compliance records, enforcement by the 
States, citizens and EPA would not be effective. Consequently, 
in all cases, limitations and restrictions must be of sufficient 
quality and quantity to ensure accountability (see 54 FR 27283). 

The EPA has issued several guidance documents explaininq the 
requirements of practicable enforceability (e.q., "Guidance on 
Limiting'Potential to Emit in New source Permitting," June 13, 
1989; memorandum from John Rasnic entitled "Policy Determination 
on Limiting Potential to Emit for Koch Refining Company's Clean 
Fuels Project," March 13, 1992). In general, practicable 
enf2rceability for a source-specific permit means that ~e 
permi~'s provisions must specify: (1) A technically-accur.ate 
limitation and the portions of the source subject to the 
limitation; (2) the time period for the limitation (hourly, 
daily, monthly, and.annual limits such as rolling annual limits); 
and (3) the method to 'determine compliance including appropriate 
monitoring, recordkeeping, and reporting. For rules and general 
permits that apply to categories of sources, practicable 
enforceability additionally requires that the provisions: 
{l) identify the types or categories of sources that are covered 
by the rule; (2) where coverage is optional, provide for notice 
to the permitting authority of the source's election to be 
covered by the rule; and (3) specify the enforcement con~equences 
relevant to the rule. More specific quidance on these 
enforceability principles as they apply to rules and general 
permits is provided in Attachment 4. 
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'Limitations on Hazardous Air Pollutants CffAPl 

There are a number of .important points to recoqnize with 
respect to the ability of existing state and local programs to-T
create limitations for the 189 HAP listed in (or pursuant to) 
section 112(b) of the Act, consistent with the definitions of 
"potential to emit" and "federally-enforceable" in-40 CFR 63.2 -
(promulgated March 16, 1994, 59 FR 12408 in the part 63 General 
Provisions). The EPA believes that most State and local programs 
should have broad capabilities to handle the great majority of 
situations for which a potential to emit limitation on HAP is 
needed. 

First, it is useful to note that the definition of potential 
to emit for the Federal air toxics program (see the subpart A 
"general provisions," section 63.2) considers, for purposes of 
controlling HAP emissions, federally-enforceable limitations on 
criteria pollutant emissions if "the effect such limitations 
would have on "[hazardous air pollutant] ••• emissions" is 
federally-enforceable (emphasis added). There are many examples 
of such criteria pollutant emission limits that are present in 
federally-enforceable State and local permits and rules. 
Examples would include a limitation constraining an operation to 
one (time limit specified) shift per day or limitations that 
effectively limit operations to 2000 hours per year. Other 
examples would include limitations on the amount of material 
used, for example a permit limitation constraining an operation 
to ~sing no more than 100 gallons of paint per month. 
Additionally, federally-enforceable permit terms that, for 
example, required an incinerator to be operated and maintained at 
no less than 1600 degrees would have an obvious "effect" on the 
HAP present in the inlet stream. 

Another federally-enforceable way criteria pollutant 
limitations affect HAP can be described as a "nested" HAP limit 
within a permit containing conditions limiting criteria 
pollutants. For example, the particular voc•s within a qiven 
operation may include toluene and xylene, which are also HAP. If 
the voe-limiting permit has established limitations on.the amount 
of toluene and xylene used as the means to reduce voe, those 
limitations would have an obvious "effect" on HAP as well. 

In cases as described above, the "effect" of criteria 
pollutant limits will be straightforward. In other cases, 
information may be needed on the nature of the HAP stream 
present. For example, a limit on voe that ensured total voc•s of 
20 tons per year may not ensure that each HAP present is less 
than 10 tons per year without further investigation. While the 
EPA intends to develop further technical guidance on situations 
for which additional permit terms and conditions may be needed to 
ensure that the "effect" is enforceable as a practical matter, 
the EPA intends to rely on State and local agencies to employ 
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care in drafting enforceable requirements which recognize obvious 
environmental and health concerns. 

. . . 
There are, of course, a few important pollutants which ara.. 

HAP but are not criteria pollutants •. Example of these would ~-
include methylene chloride and other pollutants wh~ch are 
considered nonreactive and therefore exempt from coverag~ as 
voc•s. Especially in cases where such pollutants are the only 
pollutants present, criteria pollutant emission limitations may 
not be sufficient to limit HAP. For such cases, the State or 
local agency will need to seek program approval under section 
112(1) of the Act. 

Section ll2(1) provides a clear mechanism for approval -of 
State and local air toxics programs for purposes of ~stablishinq 
HAP-specific PTE limits. The EPA intends, where appropriate, 
that in approving permitting programs into the SIP, to add 
appropriate language citing approval pursuant to section 112(1) 
as well. An example illustrating section 112(1) approval is the 
approval of the State of Ohio's program for limiting potential to 
emit (see 59 FR 53587, October 25, 1994). In this notice, EPA 
granted approval under section 112(1).for hazardous air 
pollutants aspects of a State program for limiting potential to 
emit. Such language can be added ~o any federally-enforceable 
State operating permit program, exc~usionary rule, or NSR program 
update SIP approval notice so long as the State or local program 
has the authority·to regulate HAP and meets other section 112(1) 
approval criteria. Transition issues related to such 
section 112(1) approvals are discussed below. 

Determination of Maximum Capacity 

While EPA and States have been calculating potential to emit 
for a number of years, EPA believes that it is important at this 
time to provide some clarification on what is meant in the 
definition of potential to emit by the "maximum capacity of a 
stationary source to emit under its physical and operational 
desig~." Clearly,-there are sources for which inherent-physical 
limitations for the operation restrict the potential emissions of 
individual emission units. Where such inherent limitations can 
be documented by a source· and confirmed by the permitting agency, 
EPA believes that s~ates have'the authority to-make such 
judgements and fac~or them into estimates of a stationary 
source's potential to emit. 

The EPA believes that the most straightforward examples of 
such inherent limitations is for single-emission unit type 
pperations. For example, EPA does not believe that the "maximum 
capacity" language requires that owner of a paint spray booth at 
a small auto body shop must assume that (even if the source could 
be in operation year-round) spray equipment is operated 8760 
hours per year in cases where there are inherent physical 
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limitations on the number of cars that can be painted within any 
qiven period of time. For larger·sources involvinq multiple 

.emissions units and complex operations, EPA believes it can be 
more problematic to identify the inherent limitations that may.,.._?_ 
exist.· · 

The EPA intends, within its resource constraints, to issue -
technical assistance in.this area by providing information on the 
type of operational limits that may be considered acceptable to 
limit the potential to emit for certain individual small source 
categories. 

. 
Transition Guidance for~Section 112 and Title V Applicability 

Most, if not all., States have recoqnized the need to develop 
options for limiting the potential emissions of sources and are 
moving forward with one or more of ~e strategies described in 
the preceding sections in conjunction with the submission and 
implementation of their part 70 permit proqrams. However, EPA is 
aware of the concern of States and sources that title V or 
section 112 implementation will move ahead of the development and 
implementation of these options, leavinq sources with actual 
emissions clearly below the major source thresholds potentially 
subject to part 70 and other major source requirements. Gaps 
could theoretically occur during the time period it takes for a 
State program to be designed and administratively adopted by the 
State, approved into the SIP by EPA, and implemented as needed to 
cover individual sources. 

The EPA is committed to aiding all states in developing and 
· implementing adequate, streamlined, and cost-effective vehicles 

for creating federally-enforceable limits on a source'~ potential 
emissions by the time that section 112 or title V requirements 
become effective. To help bridge any gaps, EPA will expedite its 
reviews of State exclusionary rules and operating permit rules 
by, among other things, coordinating the approval of these rules 
with the approval of the State's part 70 program and by using 
expeditious approval approaches such as ndirect finaln ?ederal 
Register notices to ensure that approval of these programs does 
not lag behind approval ?f the part 70 program. · 

In addition, iri such approval notices EPA will affirm any 
limits established under the State's program since its adoption 
by the state but prior to Federal approval if such limits were 
established in accordance with the procedures and requirements of 
the approved program. An example of language affirming such 
limits was recently used in approving an Illinois SIP revision 
(see 57 FR 59931, included as Attachment 5). 

The EPA remains concerned that even with expedited approvals 
and other strategies, sources may face gaps in the ability to 
acquire federally-enforceable potential to emit limi~s due to 
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delays-in State adoption or EPA approvai.of programs or in their 
implementation. In order to ensure that such gaps do not create 
adverse consequences for States or for sources, EPA is announcinq 
a transition policy for a period up to two years from the date"'"Of_ 
this memorandum. The EPA intends to make this transition policy" 
available at the discretion of the State or local agency to the 
extent there are sources which the State believes can benefit 
from such a transition policy. The transition period will extend 
from now until the gaps in program implementation are filled, but 
no later than January 1997. Today's guidance, which EPA intends 
to codify through a notice and comment rulemaking, provides 
States discretion to use the f ollowinq options for sat~sfying 
potential to.emit requirements during this transition period. 

1. Sources maintaining emissions below 50 percent of all 
applicable maier source requirements. For sources that typically 
and consistently maintain emissions siqnif icantly below major 
source levels, relatively few benefits would be gained by making 
such sources subject to major source requirements under the Act. 
For this reason, many States are developing exclusionary rules 
and general permits to create simple, streamlined means to ensure 
that these sources are not considered major sources. To ease the 
burden on States' implementation of title V, and to ensure that 
delays in EPA's approval of these types of programs will not 
cause an administrative burden on the States, EPA is providing a 
2-year transition period for sources that maintain their actual 
~missions, for every consecu~ive 12-month period (beginning with 
the 12 months immediately preceding the date of this memorandum), 
at levels that do not exceed 50 percent of any and all of the 
major stationary source thresholds applicab~e to that source. A 
source that exceeds the 50 percent threshold, without complying 
with major source requirements of the Act (or without otherwise 
limiting its potential to emit), could be subject to enforcement. 
For this 2-year period, such sources would not be treated as 
major sources and would not be required to obtain a permit that 
limits their potential to emit. To qualify under this transition 
policy, sources must maintain adequate records on site to 
demonstrate that emissions are maintained below these thresholds 
for the entire as major sources and would not be required to 
obtain a permit that limits their potential to emit that would be 
considered to be adequate during this transition period. 
Consistent with the'california approach, EPA believes it is 
appropriate for the amount of recordkeepinq to vary according to 
the level of emissions (see paragraphs 1.2 and 4.2 of the 
attached rule). 

2. Larger sources with State limits. For the 2-year 
transition period, restrictions contained in State permits issued 
to sources above the 50 percent threshold would be treated by EPA 
as acceptable limits on potential to emit, provided: (a) the 
permit is enforceable as a practical matter; (b) the source owner 
submits a written certification to EPA that it will comply with 
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the limits as a restriction on its potential to emit; and (c) the 
source owner, in the certification, accepts Federal and citizen 
enforcement of the limits (this is appropriate qiven that the·
limits are being taken to avoid otherwise applicable Federal 
requirements). Such limits will be valid for purposes of 
limiting potential to emit from the date the certjfication is -
received by EPA until the end of the transition period. States 
interested in making use of this portion of the transition policy 
should work with their Regional Off ice to develop an appropriate 
certification process. 

3. Limits for noncriteria HAP. For noncriteria HAP for 
which no existing federally-approved proqram is available for the 
creation of federally-enforceable limits, the 2-year transition 
period provides for sufficient time to gain approval pursuant to 
section 112(1). For the 2-year transition period, State · 
restrictions on such noncriteria pollutants issued to sources 
with emissions above the 50 percent threshold would be treated by 
EPA as~limiting a source's potential to emit, provided that: 
(a) the restrictions are enforceable as a practical matter; 
(b) the source owner submits a written certification to EPA that 
it will comply with the limits-as a restriction on its potential 
to emit; and (c) the source owner, in the certification, accepts 
Federal and citizen enforcement of the limits. Such limits will 
be valid for purposes of limiting potential to emit from the date 
the certification is received by EPA until the end of the 
transition period. 

The Regional Off ices should send this memorandum, including 
the attachments, to States within their jurisdiction. Questions. 
~oncerning specific issues and cases should be directed to the 
appropriate Regional Office. Regional Office staff may contact 
Timothy Smith of the Integrated Implementation Group at 
919-541-4718, or Clara Poffenberger with the Air Enforcement 
Division at 202-564-8709. · 

·Atts.chments 

cc: Air Branch Chief, Region I-X 
Regional Counsels 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0 C. 20460 

JAN 22 1996 

MEMORANI>UM 

SUBJECT: Release of Interim Policy 
Limitations on Potentia 

FROM: 
Off ice of 
Off ice of 

Robert I. 
Office of 
Off ice of 

Enforceability of 

TO: Regional Ottice Addressees (see below): 

The purpose of this memorandum is to notify you that the 
Agency ic today releasin9 detailed guidance (referred to below as 
the •Interim Policy•) clarifyin9 the immediate impacts of two 
recent decisions by the U.S. court of Appeals for the D.C. 
Circuit regarding EPA regulations requiring federal 
enforceability of limitations on a source's potential to emit 
("PTE") under certain CAA programs. This cover memorandum 
briefly summarizes the court decisions, and briefly summarizes 
the i11111ediate impacts of the decisions on current regulations. A 
more detailed discussion of the impacts of the two court . 
decisions is attached. The policy will remain in place until 
January 1997, but may be extended if necessary to coincide with 
the promulgation of revised regulations. 

The Court Decisions 

In National Mining Association v. EPA, 59 F.Jd 1351 (D.C. 
Cir. 1995), the court addressed hazardous air pollutant programs 
under section 112. The court found that EPA had not adequately 
explained why 2DJ.X federally enforceable measures should be 
considered as limits on a source's potential to emit. 
Accordin9ly, the court remanded the section 112 General 
Provisions re<JUlation to EPA for fUrther proceedin9s. EPA must 
either provide a better eiplanation as to why federal 
enforceability promotes the effectiveness of state controls, or 
remove the exclusive federal enforceal>ility requirement. The 
court did not vacate the section 112 regulations, that is, the 
court did not declare the regulations null and void. The 
requlations remain in effect pending completion of new 
rulemaking. 
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In Chemical Manufacturers Ass'n y. EPA, No. 89-1514 (D.C. 
Cir. Sept. 15, 1995), the court, in liqht of National Mining, 
remanded the PTE definition in the PSD and NSR regulations to· 
EPA. The court also vacated the federal enforceability 
requirement of the PTE definitions in the PSD and NSR 
regulations. 

Summax:y of Immediate Impacts of the Court Decisions 

EPA plans to propose rulemakinq amendments in spring 1996 
that would address the federal enforceability issue as it relates 
to section 112, title V, and Prevention of Siqnificant 
Deterioration & New Source Review ("PSD/NSR") regulations. 
Pendinq this rulemakinq, the immediate impacts are as follows: 

Effects on section 112. Because the court did not vacate 
the rule, the current part 63 regulations, requirinq federal 
enforceability, remain in effect. 

Effects on title V. Althouqh neither court case addressed 
the title V regulations, industry challenqes to the part 70 
requirements are pendinq. Because the federal enforceability 
provision of the title V regulations are closely related to the 
regulations addressed in the two decided cases, EPA will ask the 
court to leave part 70 in place as the rulemakinq amendments are 
beinq developed. 

Effects on PSQ/HSR. Because the court vacated the rules, 
the requirements in the nationwide rules for PSD and major source 
NSR concerninq federal enforceability are not in effect. In many 
cases, however, individual State rules implementing these 
proqrams have been individually approved in the State 
Implementation Plan (SIP). The court did not vacate any 
requirements for federal enforceability in these individual State 
rules, and these requirements remain in place. As discussed in 
detail in the Interim Policy, the immediate practical impacts on 
the PSD/NSR proqrams are not substantial for newly constructed 
major sources. Greater impacts may exist for existinq major 
sources seekinq to avoid review by demonstrating a net emissions 
decrease. 

Effects on January 25, 1995 Transition Policy. The 
transition policy remains in effect with one change. For sources 
emitting more than sot of the major source threshold, and holdinq 
State-enforceable limits, EPA is no longer requiring that the 
source submit a certification to EPA. 
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Distributigntrurtber Information 

The Regional Off ices should send this memorandum to states 
within their jurisdiction. Questions concerning specific issues 
and cases should be directed to the appropriate Regional Office. 
Regional Office staff may contact Tim Smith of the Inteqrated 
Implementation Group at 919-541-4718, Adan Schwartz of the Office 
of General Counsel at 202-260-7632, or Julie Domike of the Office 
of Enforcement and Compliance Assurance at 202-564-6577. The 
document is also available on the technology transfer network 
('l"l'N) bulletin board, under "Clean Air Act, Title V, Policy 
Guidance Memos." (Readers unfamiliar with this bulletin board may 
obtain access by calling the TTN help line at 919-541-5384). 

Attachment 

Addressees: 

Director, Office of Ecosystem Protection, Region I 
Director, Air and Waste Management Division, Region II 
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EPA INTERIM POLICY ON FEDERAL ENFORCEABILITY REQUIREMENT 
FOR LIMITATIONS ON POTENTIAL TO EMIT 

January 1996 

This document provides guidance clarifying the immediate 
impacts of recent court decisions related to federal 
enforceability of limitations on a source's potential to emit 
("PTE"). In brief, most current regulatory requirements and 
policies regarding PTE, including the interim policy recognizing 
state-enforceable limits under section 112 and Title V in some 
circumstances, remain in effect while EPA conducts expedited 
rulemaking to address these issues in detail. However, at 
present, certain netting transactions involving PTE limits under 
new source review programs may now take place without federal 
enforceability. Today's guidance will be superseded upon 
completion of the new rulemaking. 

Background 

Several important Clean Air Act programs apply to only major 
sources, i.e., those that "emit or have the potential to emit" 
amounts exceeding major source thresholds listed in the Act. The 
EPA has promulgated regulations defining the term •potential to 
emitn for most of these programs. In particular, five sets of 
regulations are in place implementing the major source prevention 
of significant deterioration (PSD) and nonattainment area new 
source review (NSR) permitting programs (40 CFR 51.166, 40 CFR 
52.21, 40 CFR 51.165, Appendix 5 of 40 CFR Part 51, and 40 CFR 
52.24). Regulations governing approvability of state operating 
permit programs under Title V of the CAA are contained in 40 CFR 
Part 70, and EPA has proposed regulations implementing a federal 
operating permits program that are to be promulgated at 40 CFR 
Part 71. Regulations implementing the requirements of section 
112 of the Act related to major sources of hazardous a1r 
pollutants are contained in 40 CFR Part 63, subpart A. 

For each of the above Clean Air Act programs, the EPA 
regulations provide that "controls" (i.e., both pollution control 
equipment and operational restrictions) that limit a source's 
maximum capacity to emit a pollutant may be considered in 
determining its potential to emit. Historically, large numbers of 
new or modified sources that otherwise would be subject to PSD 
and NSR permitting requirements have limited their PTE in order 
to obtain "synthetic minor" status and thereby avoid majo~ source 
requirements. With the advent of operating permit programs under 
Title V and the MACT program under section 112, many sources that 
otherwise would be subject to these new requirements under the 
Clean Air Act Amendments of 1990 also have obtained, or plan to 
obtain, PTE limits to avoid coverage. For each of these 
programs, EPA regulations have required that PTE limits be 
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"federally enforceable" in order to be considered in determining 
PTE. 

These federal enforceability requirements were the subject 
of two recent decisions of the o.c., Circuit court of Appeals. 
The first decision, National Mining Association y. EPA, 59 F.Jd 
1351 (D.C. Cir. July 21, 1995), dealt with the potential to emit 
definition under the hazardous air pollutant programs promulgated 
pursuant to CAA section 112. In this decision, the Court 
implicitly accepted EPA's argument that only "effective" state
issued controls should be cognizable in limiting potential to 
emit. In addition, the court did not question the validity of 
current federally enforceable mechanisms in limiting PTE. 
However, the court found that EPA had not adequately explained 
why ~.federally enforceable measures should be considered in 
assessing the effectiveness of state-issued controls. 
Accordingly, the Court remanded the section 112 General 
Provisions regulation to EPA for further proceedings. Thus, EPA 
must either provide a better explanation as to why federal 
enforceability promotes the effectiveness of state controls, or 
remove the exclusive federal enforceability requirement. The 
court did not vacate the section 112 regulations, and they remain 
in effect pending completion of EPA rulemaking proceedings in 
response to the court's remand. 

The second decision, Chemical Manufacturers Ass'n y. EPA, 
No. 89-1514 (D.C. Cir. Sept. 15, 1995), dealt with the potential 
to emit definition in the PSD and NSR programs. Specifically, 
this case challenged the June 1989 rulemaking in which the EPA 
reaffirmed the requirement for federal enforceability of PTE 
limits taken to avoid major source permitting requirements in 
these programs. In a briefly worded judgment, the court, in 
light of National Mining, remanded the PSD and NSR regulations to 
EPA. In addition, in contrast to its disposition of the section 
112 regulations in National Mining, the court in chemical 
Manufacturers vacated the federal enforceability requirement of 
the PTE definitions in the PSD and NSR regulations. 

In a third set of cases, industry challenges to the federal 
enforceability requirements in Part 70 are pending before the 
o.c. Circuit. The Title V cases have not been briefed. However, 
since the federal enforceability provisions of these Title V 
regulations are closely related to the regulations addressed in 
the two decided cases, EPA plans to ask the court to remand the 
regulations to EPA for further rulemaking, and to leave Part 70 
in place during the new rulemaking. 

Plans for Rulemaking Amendments 

EPA plans to hold discussions with stakeholders and propose 
rulemaking amendments by spring 1996, and to issue final rules by 
spring 1997, that would address the court decisions impacting 
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regulations promulgated pursuant to section 112 and the PSD/NSR 
regulations. At the same time, EPA will propose a parallel 
approach to cognizable PTE limits for major sources subject to 
title v. EPA currently plans to a~dress the following options, 
after discussions with stakeholders: 

(a) An approach that would recognize "effective" State
enforceable limits as an alternative to federally 
enforceable limits on a source's potential to emit. Under 
this option, a source whose maximum capacity to emit without 
pollution controls or operational limitations exceeds 
relevant major source thresholds may take a state or local 
limit on- its potential to emit. In such circumstances, the 
source must be able to demonstrate that the state-
enf orceable limits are (1) enforceable as a practical 
matter, and (2) being regularly complied with by the 
facility. 

(b) An approach under which the EPA would continue to require 
federal enforceability of limits on a source's potential to 
emit. Under this approach, in response to specific issues 
raised by the court in National Mining, EPA would present 
further explanation regarding why the federal enforceability 
requirement promotes effective controls. Under this 
approach, EPA would propose simplifying changes to the 
administrative provisions of the current federal 
enforceability requlations. 

The remainder of this quidance memorandum addresses the 
immediate impacts of the court decisions on each of the three 
programs, in light of the upcoming rulemaking. 

Effects on PSD/NSR 

EPA interprets the court's decision to vacate the'PSD/NSR 
federal enforceability requirement in the Chemical Manufacturers 
case as causing an immediate change in how EPA requlations should 
be read, although EPA expects that the effect of this change will 
be limited. Specifically, provisions of the definitions of 
"potential to emit" and related definitions requiring that 
physical or operational changes or limitations be "federally 
enforceable" to be taken into account in determining PSO/NSR 
applicability, the term "federally enforceable" should now be 
read to mean "federally enforceable or leqally and practica]:)ly 
enforcea]:)le by a state or local air pollution control agency. 111 

1Both National Mining and Chemical Manufacturers directly 
addressed only the definition of potential to emit, and not 
related definitions that also employ the federal enforceability 
requirement, in particular, those related to netting. (See, 
e.g., 40 CFR § 52.21(b) (3) (vi) (b) providing that an emissions 
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For the reasons discussed below, however, the practical effects 
of the vacatur will be limited during the period prior to 
completion of new EPA rulemaking on this issue. During this. 
interim period, federal enforceability is still required to 
create "synthetic minor" new and mddif ied sources in most 
circumstances pending completion of EPA's rulemaking. 

First, EPA interprets the order vacating certain provisions 
of EPA regulations as not affecting the provisions of any current 
SIP, or of any permit issued under any current SIP. Thus, 
previously issued federally enforceable permits, such as permits 
issued under federally enforceable state operating permit 
programs under Title I ("FESOPPs") remain in effect. Likewise, 
EPA-approved state PSD and NSR SIP rules requiring that all 
pollution controls or operational restrictions limiting potential 
to emit be federally enforceable remain in place, even though 
such provisions may have been based on the now-vacated terms of 
EPA regulations. 2 

decrease is creditable only if it is "federally enforceable.") 
The court's concerns regarding the adequacy of EPA's rationale, 
however, appear to extend to these netting provisions; 
consequently, EPA interprets the vacatur as extending to them as 
well. Conversely, EPA reads the vacatur as not extending to 
aspects of the PTE definition other than the federal 
enforceability provision. such other aspects (e.g., determining 
a source's "maximum capacity" to emit in the absence of controls) 
were not at issue in the litigation and not addressed by the 
court decisions. In addition, EPA interprets Chemical 
Manufacturers as not addressing the regulatory requirements for 
federal enforceability of offsets used to comply with NSR 
requirements. CAA S 173(a) expressly requires that any emissions 
reductions required as a precondition to the issuance bf a 
nonattainment NSR permit to be "federally enfo~ceable" before the 
permit may be issued. This requirement is not affected by the 
court decisions. 

2The situation is somewhat different in the several states 
lacking approved PSD programs, which are governed instead by the 
federal PSD program at 40 CFR S 52.21. (In most instances, these 
states have been delegated authority to issue PSD permits under 
the federal program pursuant to S 52.21(u).) Since these states 
do not have an EPA-approved PSD program, their SIPs presumably 
also lack state rules containing a blanket requirement that new 
or modified sources use only federally enforceable limits on PTE 
when seeking synthetic minor status to avoid PSD. Rather, 
sources in these states have been subject to the federal 
enforceability requirements of S 52.21. As noted above, Chemical 
Manufacturers vacated the requirements in § 52.21 that physical 
or operational changes be "federally enforceable" to be taken 
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Second, a new or modified source that seeks to lawfully 
avoid compliance with the "major" source requirements of either 
PSD or nonattainment NSR by limiting its potential to emit to 
achieve synthetic minor status mus~ still obtain a general or 
"minor" NSR preconstruction permit under section 110(a)(2)(C) of 
the Act and 40 C.F.R. S 51.160-164. Every SIP contains a minor 
NSR program that applies generally to new or modified sources of 
air pollutants, without regard to whether those sources are 
"major." Permits under such programs are, like all other SIP 
measures, federally enforceable. ~CAA section lll(b) (l); 40 
CFR S 52.23. 3 The requirement under section 110(a)(2)(C) to 
obtain a federally enforceable minor NSR permit was not at issue 
in the Chemical Manufacturers case, and is unaffected by the 
court's ruling. 

As noted above, the court's action does not affect FESOPPs 
that many states have adopted as an additional mechanism for 
avoiding PSD/NSR or for creating an emissions reduction credit 
that may be tradeable to another source. Permits issued under 
such programs continue to be valid for purposes of limiting PTE. 
States are free to submit SIP revisions to remove such provisions 
in light of the vacatur, and to substitute mechanisms that are 
legally and practicably enforceable by the state for limiting 
potential to emit in some circumstances under the PSD/NSR 
program. However, we expect few states to do so pending the 

into account in determining the applicability of PSD to a 
proposed new source or modification. Accordingly, in states 
governed by S 52.21, a limit that is either "federally 
enforceable or legally and practicably enforceable by a state or 
local air pollution control agency" may now be used in 
determining PSD applicability in some circumstances. The effect 
of the vacatur in these states is limited, however,-be~ause as 
discussed below, new and modified sources in these states are 
still subject to the requirement to obtain federally enforceable 
minor source permits. 

3Consider, for example, an existing source in a moderate 
ozone nonattainment area that plans to add a new emissions unit 
that would have the potential to emit 100 tons per year ("TPY") 
of voe if uncontrolled, and would therefore be considered a major 
modification subject to major NSR requirements, including a 
requirement to install pollution controls representing LAER that 
would reduce emissions in this instance by 90%. The source may 
instead seek to avoid major NSR by installing cheaper controls 
that reduce emissions by 61% and thereby limit the emissions 
increase to 39 TPY -- just below the "major" modification 
threshold. such a source would still need to obtain a minor NSR 
permit to construct the new unit, and that permit would be 
federally enforceable. 
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outcome of new EPA rulemaking on the broader federal 
enforceability issue. 

Likewise, states conceivably might now seek to reduce the 
scope of SIP-approved minor NSR proqrams where they are presently 
broader than minimum federal requirements (e.g., to no longer 
cover changes at existing emissions units that reduce emissions 
to create a netting credit or tradeable emission reduction 
credit), and to substitute state-enforceable mechanisms. Here 
also, however, EPA does not expect states to seek such changes 
pending the outcome of EPA rulemaking. In addition, regarding 
the minimum scope of minor NSR proqrams, section 110(a)(2)(C) 
provides that state minor NSR programs must regulate all new or 
modified sources "as necessary" to insure consistency with air 
quality planning goals. Given the central role of new and 
modified synthetic minor sources in the overall PSD/NSR 
regulatory scheme, and the adverse environmental consequences if 
controls were not effective in limiting PTE, it is unlikely that 
states would have the legal ability to exclude from such programs 
transactions that are intrinsic to the avoidance of major NSR 
permitting requirements. 

The principal immediate impact of the vacatur of the PSD/NSR 
federal enforceability regulations likely will occur in cases 
involving "netting" exercises at existing sources, where a source 
seeks to internally off set an emissions increase at a new or 
modified emissions unit by installing pollution controls or 
accepting operational limitations at another unit within the 
plant. For the reasons discussed above, in such cases the new or 
modified unit would still need to obtain a federally enforceable 
minor NSR permit. In contrast, the vacatur ordered by the court 
may allow the unit that is limiting its emissions to rely in some 
circumstances on controls that are legally and practicably 
enforceable by the state. 4 Note, however, that und~r ~he terms 
of many state minor NSR programs, the unit undergoing an 

4Consider, for example, an existing source like the one 
addressed above in Footnote 3, that also plans to install a new 
unit that would have the potential to emit 100 tons per year of 
voe per year if uncontrolled. In contrast to the earlier 
example, however, this source plans to avoid major NSR not by 
controlling the new unit, but instead by installing controls at 
another emissions unit at the plant whose baseline emissions are 
100 TPY that will reduce actual emissions by 61 TPY. The overall 
result of this netting transaction is the same as in the earlier 
example: a net emissions increase of 39 TPY at the plant. The 
new unit ~ould still need to obtain a minor NSR permit, and that 
permit would still be federally enforceable. In light of the 
vacatur in Chemical Manufacturers, however, the existing unit 
that is adding controls now may be able to limit its PTE using a 
state-enforceable permit. 



- 7 -

emissions reduction would still need to be included in the minor 
NSR permit. Also, if the state's SIP has a general requirement 
that PTE limits be federally enforceable, the unit reducing 
emissions would still need a federally enforceable limit. such 
programs would not be affected by the court's ruling. In sum, 
the precise impact of the vacatur on PSO/NSR applicability in any 
state can be definitively established only by reviewing the 
provisions of a particular SIP. 

Effects on Section 112 and Title v 

The National Mining decision did not vacate the current 
definition of a major source under section 112 program in the 
General Provisions to Part 63, and neither of the court decisions 
addressed the definition of a major source for the title v 
program in 40 CFR part 70. Both of these current definitions, 
therefore, remain in effect. As discussed above, however, these 
regulations will be affected by the rulemaking EPA is conducting 
in response to the court decisions. 

EPA today reiterates that independent from the decision in 
National Mining, current EPA policy already recognizes state
enforceable PTE limits under section 112 and Title V in many 
circumstances under a transition policy intended to provide for 
orderly implementation of these new programs under the Clean Air 
Act Amendments of 1990. This policy is set forth in a 
memorandum, "Options for Limiting the Potential to Emit (PTE) of 
a Stationary Source Under Section 112 and Title V of the Clean 
Air Act" (January 25, 1995). The transition policy is summarized 
below; as noted, EPA is now making one significant change in that 
policy in light-of National Mining. 

In recognition of the absence in some states of suitable 
federally enforceable mechanisms to limit PTE appli~abte to 
sources that might otherwise be subject to section 112 or Title 
V, EPA's policy provides for the consideration of state
enforceable limits as a gap-filling measure during a transition 
period that extends until January 1997. 5 Under this policy, for 
the 2-year transition period, restrictions contained in State 
permits issued to sources that actually emit more than 50 
percent, but less than 100 percent, of a relevant major source 
threshold are treated by EPA as acceptable limits on potential to 
emit, provided: (a) the permit and the restriction in particular 
are enforceable as a practical matter; (b) the source owner 
submits a written certification to EPA accepting EPA and citizen 
enforcement. In light of National Mining, EPA believes that the 

5Since PSD and nonattainment NSR are mature programs, minor 
NSR permits to limit PTE were available in all states well prior 
to enactment of the Clean Air Act Amendments of 1990. Hence, 
EPA's transition policy does not extend to those programs. 
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certification requirement is no longer appropriate as part of 
this policy. Accordingly, EPA herel:»y amends the January 1995 
transition policy by deletinq the certification requirement. 

In addition, under the transition policy, sources with 
consistently low levels of actual emissions relative to major 
source thresholds can avoid major source requirements even absent 
any permit or other enforceable limit on PTE. Specifically, the 
policy provides that sources which maintain their emissions at 
levels that do not exceed 50 percent of any applicable major 
source threshold are not treated as major sources and do not need 
a permit to limit PTE, so long as they maintain adequate records 
to demonstrate that the 50 percent level is not exceeded. 

Under the terms of EPA's transition policy, the transition 
period is to end in January 1997. In addition, completion of 

.EPA's rulemaking in response to the recent court decisions, which 
EPA anticipates will occur by early 1997, may render the 
transition policy unnecessary after that time. However, in 
conjunction with the rulemaking, EPA will consider whether it is 
appropriate to extend the transition period beyond January 1997. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Calculating Potential to Emit {PTE) for Emergency 
Generators ~ 
Johns. Seitz, Director (}\. /:7~~ 
Office of Air Quality Plann' ~~~(MD-10) 
Director, Air, Pesticides and Toxics 

Management Division, Regions I and IV 
Director, Air and Waste Management Division, 
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Director, Air, Radiation and Toxics Division, 

Region III 
Director, Air and Radiation Division, 

Region V 
Director, Air, Pesticides and Toxics Division, 

Region VI 
Director, Air and Toxics Division, 

Regions VII, VIII, IX, and x 

The purpose of this guidance is to address the determination 
of PTE for emergency electrical generators. 

Background 

In a memorandum dated January 25, 1995, the Environmental 
Protection Agency (EPA) addressed a number of issues related to 
the determination of a source's PTE under section 112 and title V 
of the Clean Air Act (Act). One of the issues discussed in the 
memorandum was the term "maximum capacity of a stationary source 
to emit under its physical and operational design," which is part 
of the definition of "potential to emit." The memorandum 
clarified that inherent physical limitations, and operational 
design features which restrict the potential emissions of 
individual emission units, can be taken into account. This 
clarification was intended to address facilities for which the 
theoretical use of equipment is much higher than could ever 
actually occur in practice. For such facilities, if their 
physical limitations or operational design features are not taken 
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into account, the potential emissions could be overestimated and 
consequently the source owner could be subject to the Act 
requirements affecting major sources. Although such source 
owners could in most cases readily accept enforceable limitations 
restricting the operation to its designed level, EPA believes 
this administrative requirement for such sources to be 
unnecessary and burdensome. 

on the topic of "physical and operational design," the 
January 25 memorandum provided a general discussion. In 
addition, EPA committed to providing technical assistance on the 
type of inherent physical and operational design features that 
may be considered acceptable in determining the potential to emit 
for certain individual small source categories. The EPA is 
cur~ently conducting category-specific analysas in support of 
this effort, and hopes as a result of these analyses to generate 
more general guidance on this issue as well. 

The purpose of this memorandum is to address the issue of 
PTE as it relates specifically to emergency generators. There is 
a significant level of interest in this source category because 
there are many thousands of locations for which an emergency 
generator is the only emitting source. Moreover, based on a 
review of this source category, there exists a readily 
identifiable constraint on the operational design of emergency 
generators. Hence, the EPA believes it would be useful to 
provide today's guidance before the entire effort is complete. 

The policies set forth in this memorandum are intended 
solely as guidance, do not represent final Agency action, and 
cannot be relied upon to create any rights enforceable by any 
party. 

Guidance for Emergency Generators 

For purposes of today's guidance, an "emergency generator" 
means a generator whose sole function is to provide back-up power 
when electric power from the local u~ility is interru~ted. The 
emission source for such generators is typically a gasoline or 
diesel-fired engine, but can in some cases include a small gas 
turbine. Emissions consist primarily of carbon monoxide and 
nitrogen oxides. Other criteria pollutants, and hazardous air 
pollutants, are also emitted, but at much lower levels. 
Emissions occur only during emergency situations (i.e., where 
electric power from the local utility is interrupted), and for a 
very short time to perform maintenance checks and operator 
training. 

The EPA believes that generators devoted to emergency uses 
are clearly constrained in their operation, in the sense that, by 
definition and design, they are used only during periods where 
electric power from public utilities is unavailable. Two factors 
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indicate that this constraint is in fact ''inherent." First, 
while the combined period for such power outages during any one 
year will vary somewhat, an upper bound can be estimated which 
would never be expected to be exceeded absent extraordinary 
circumstances. Second, the duration of these outages are 
entirely beyond the control of the source, and when they do occur 
{except in the case of a major catastrophe) rarely last more than 
a day. 

For emergency generators, EPA has determined that a 
reasonable and realistic "worst-case'' estimate of the number of 
hours that power would be expected to be unavailable from the 
local utility may be considered in identifying the "maximum 
capacity'' of such generators for the purpose of estimating their 
PTE. Consequently, EPA does not recommend the use of 8750 hcurs 
per year (i.e., full-year operation) for calculating the PTE for 
emergency generators. Instead, EPA recommends that the potential 
to emit be determined based upon an estimate of the maximum 
amount of hours the generator could operate, taking into account 
{l) the number of hours power would be expected to be unavailable 
and (2) the number of hours for maintenance activities. 

The EPA believes that 500 hours is an appropriate default 
assumption for estimating the number of hours that an emergency 
generator could be expected to operate under worst-case 
conditions. Alternative estimates can be made on a case-by-case 
basis where justified by the source owner or permitting authority 
(for example, if historical data on local power outages indicate 
that a larger or smaller number would be appropriate) . Using the 
500 hour default assumption, EPA has performed a number of 
calculations for some typically-sized emergency generators. 
These calculations indicate that these generators, in and of 
themselves, rarely emit at major source levels. (Of course, 
there may be unusual circumstances where these calculations would 
not be representative, for example where many generators are 
present that could operate simultaneously). 

Cautions 

Today's guidance is only meant to address emergency 
generators as described. Specifically, the guidance does not 
address: (1) peaking units at electric utilities; (2) generators 
at industrial facilities that typically operate at low rates, but 
are not confined to emergency purposes; and (3) any standby 
generator that is used during time periods when power is 
available from the utility. This guidance is also not intended 
to discourage permitting authorities from establishing 
operational limitations in construction permits when such 
limitations are deemed appropriate or necessary. Additionally, 
this memorandum is not intended to be used as the basis to 
rescind any such restrictions already in place. 
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Distribution/Further Information 

The Regional Off ices should send this memorandum, including 
the attachment, to States within their jurisdiction. Questions 
concerning specific issues and cases should be directed to the 
appropriate Regional Office. Regional Off ice staff may contact 
Tim Smith of the Integrated Implementation Group at 919-541-4718. 
The document is also available on the technology transfer network 
(TTN) bulletin board, under "Clean Air Act" - "Title V" - "Policy 
Guidance Memos". (Readers unfamiliar with this bulletin board 
may obtain access by calling the TTN help line at 919-541-5384). 

Attachments 

cc: Air Branch Chief, Region I-X 
Regional Air Counsels, Region I-X 
Adan Schwartz (2344) 
Tim Smith (MD-12) 
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United States 
Environmental Protection Agency October 1995 

&EPA Superfund Administrative Reforms 
Overview 

A. Make smarter ~leanup choices that protect public health at less cost 

1. Control Remedy Costs and Promote Cost-Effectiveness 

• Establish Cost-Effectiveness Thresholds and New "Rules of Thumb" 
Establish a new EPA National Remedy Review Board, composed of senior Agency experts, to revrew 
proposed hrgh cost remedies at specific srtes to ensure that costs are not disproportionate to cleanup 
benefits. EPA will develop additional "Rules of Thumb" to further ensure the appropnate revrew of the 
cost-effectiveness of remedies. 

• Update Remedy Decisions at Select Sites 
Rev1s1t remedy decisions at certain sites where significant new sc1ent1fic information or technological 
advancement will achieve the same level of protectiveness of human health and the environment. 

• Clarify the Role of Cost Throughout the Remedy Development Process 
Clarrfy the role of costs m developing cleanup options and selecting remedies, and promote consistent use 
of policies and guidances on land use, ground water. and presumptive remedies to assure cost
effect1veness. 

• Clarify lnfonnation Regarding Remedy Selectlon Decisions 
Require a summary sheet clearly demonstrating the basis for remedy selection at each site The 
summary will present the relat1onsh1p between site risks and response actions, 1ncludrng the costs and 
benefits of cleanup alternatives. 

2. Ensure All Risk Assessments are Grounded In Reality 

• Institute New Role for Stakeholders In Designing Reasonable Risk Assessments 
Solicrt early stakeholder input to identify and make consistent use of current information about the site and 
site rnhabrtants Reaffirm EPA's commitment to allow parties at a site to perform nsk assessments under 
the proper circumstances. 

• Ensure Reasonable and Consistent Risk Assessments 
Standardize those components of the risk assessment process that vary little from site to site. and issue 
national cntena to the Regions for the review, approval, and reporting of Superfund nsk assessments 
Utilize Expert Workgroups on specific contaminants to ensure apphcation of developing nsk information 

3. Foster Integration of Overlapping Cleanup Programs 

• Establish a read regulator at each site undergoing cleanup actrv1t1es under competing Federal and State 
authont1es to ehmmate overlap and duplication. 

4. Refonn Listing and Deletion Pollcles 

• Ensure that response actions that have been taken up to the time of listing are considered when listing 
sites on the National Pnont1es List. · · 

• Delete "clean" parcels of certain Superfund sites from the National Pnont1es List. 



5. Conduct National Risk-Based Priority Setting 

• Establish formal national pnonty-sett1ng systems for funding federal facility and Superfund cleanups 
based on the pnnc1ple of "worst problems first.· These systems would incorporate input from States ana 
other stakeholders in determining the appropnate pnonty. 

B. Reduce litigation by achieving common ground instead of conflict 

1. Increase Fairness In the Enforcement Process 

• Compensate Settlers for a Portion of Orphan Share 
Seek to compensate parties for a portion of the costs attnbutable to insolvent parties {orphan share) at 
sites where parties agree to perform the cleanup, subject to the adequacy of funding for the cleanup 
program. 

• Ensure Settlement Funds are Dedicated to Specific Sites 
Direct settlement funds designated for future site costs to be placed in site-specific accounts. 

• Issue Cleanup Orders to Parties In an Equitable Manner 
Ensure that issuance of cleanup orders 1s not limited to a few responsible parties but includes all 
appropnate parties where there 1s a sufficient basis to include them 

2. Reduce Transaction Costs 

• Increase Number of Protected Small Contributors 
EPA will not seek costs from thousands of addftional small volume contnbutors ~ m1crom1s parties) by, at 
a minimum, doubling the level previously 1dent1fied for small party protection. If a party 1s threatened with 
litigation by pnvate parties, EPA will settle with that party for one dollar. 

• Adopt Allocations Proposed by Parties at a Site 
Adopt pnvate party allocat1ons, including those that identify an orphan share, as the basis for settlement. 
where such allocations are approved by EPA. Compensation for a portion of the orphan share may be 
provided, subJect to the adequacy of funding for .the cleanup program. 

• Reduce Oversight for Cooperative Parties 
Reward parties at·s1tes that consistently perform high quality work by significantly reducing or tiering 
oversight. 

C. Ensure that States and communities stay more informed and involved in cleanup 
decisions. 

1. Establish Greater Stakeholder Role In Remedy Selection 

• Shift Remedy Selection Process to Selected States 
Implement a process whereby qualified States and Tribes {at Tnbal sites) would select remedies at certain 
Superfund sites, consistent with applicable law and regulations govem1ng cleanu~s. 

• Pilot New Community-Based Remedy Selection Process 
Assist community groups, site parties, local governments and other stakeholders in achieving consensus 
to propos~ protective remedies at select sites · 

2. Provide a Meaningful Forum for Stakeholder Concerns 

• Establish an Ombudsman m each Region to serve as a point of contact to facilitate resolution of 
stakeholder concerns at the Regional level 

• Use tools such as electronic bulletin boards and pnvate and educational institutions to improve 
communication between all Superfund stakeholders 



SUPERFUND ADMINISTRATIVE REFORMS: 
REFORM INITIATIVES 

A. Make smarter cleanup choices that protect public health at less cost. 

1. Control Remedy Costs and Promote Cost-Effectiveness 

EPA believes significant cost savings can be obtained through the ~titution of a 
combination of management and policy measures without jeopardizing a remedy's 
reliability or protection of human health and the environment. 

'• 

• Establish Cost-Effectiveness Thresholds and New "Rules of Thumb" 

EPA will establish a National Remedy Review Board to help control costs of 
future remedy decisions. Composed of senior experts from EPA's 
Headquarters and Regional offices, the Board would review proposed cleanup 
actions at sites where: (1) estimated costs for the preferred alternative are over 
$30M; or (2) proposed remedy costs are over $10M and 503 greater than the 
costs of the least-costly, protective, ARAR-compliant remedy (i.e., ch9osing 
among remedies that meet statutory requirements for Superfund remedy 
selection). This 503 "cost-effectiveness yardstick" will reflect the Agency's 
desire to select remedies that fall within this cost-controJ measure. The Board 
would consider the nature of the site, the accuracy of the cost-estimate, the 
risk posed by the site, and additional relevant factors. The Board would make 
recommendations of an advisory nature, although Regional decisionmakers will 
be expected to give the Board's recommendations substantial weight in making 
their final remedy selection decisions following public comment. Additional 
measures ("rules of thumb") will be developed by EPA during the winter and 
spring of 1996 to highlight potentially "controversial" cleanup decisions for 
senior management review to ensure that the preferred option is not 
disproportionately costly to other proposed options. 

• Update Remedy Decisions at Select Sites 

Cleanup decisions mad~ in the early years of the Superfund program were 
based on the "state-of-the-knowledge-and-practice" available at that time. 
Though these cleanup decisions were designed to provide appropriate levels of 
protection of human health and the environment, new technologies are making 
their way into the market that allow for more efficient and cost-effective 
cleanups, while achieving the same level of protection for human health and 
the environment. As such, some cleanup systems that were selected and 
constructed in the past might not be the cleanup method EPA would propose 
today under similar circumstances. Accordingly, the Agency intends to 



entertain requests by parties to update earlier decisions such as those discussed 
below where significant new scientific information or technological 
advancement will achieve the same level of protectiveness. 

EPA has seen the most dramatic increase in understanding of the factors 
affecting cleanup decisions in the field of ground water restoration. By the 
early 1990s, experience indicated that sites contaminated with dense 
nonaqueous phase liquids (DNAPLs) could require an inordinate amount of 
time to restore the ground water to drinking water levels using conventional 
pump and treat technology alone. Updating these older decisions could 
incorporate current policy for, dealing with sites with DNAPLs (current policy 
is to isolate and contain the DNAPL source, removing that source only to the 
degree practicable). Updates to these remedies to allow for more attainable 
cleanup goals will occur only where the same level of protectiveness of human 
health and the environment will be achieved. In less common instances, new 
technologies may now also be available that could greatly improve the cost
effectiveness of ground water source control cleanups. IIi addition, EPA may 
consider changes in technology for source control cleanups in limited cases. 

·. 
• Clarify the Role of Cost Throughout the Remedy Development Process 

This year, EPA will issue two new directives aimed at ensuring rigorous 
attention to cost throughout the formulation of cleanup alternatives. The first 
directive will highlight the role of cost and cost-effectiveness in the remedy 
selection process as established in the Superfund law and the National 
Contingency Plan. This directive will outline how cost factors into the 
screening of alternative remedies as well as how cost factors into the balancing 
of tradeoffs among options in remedy selection. The directive will also 
describe how selected remedies must be determined to be "cost-effective," as 
required by statute, and emphasize how disproportionately costly remedies are 
to be avoided. 

The second directive will promote consistency among EP.A Regional offices in 
the application of current national policies and technical guidance. These 
include policies on. land use that encourage early community involvement 
(including local land use authorities) in the development of assumptions about 
what future land use may be reasonable to anticipate. These assumptions 
should provide ,a practical foundation for the baseline risk assessment, the 
development of cleanup alternatives and the detailed analysis of those 
alternatives. Also, recent ground water guidance calls for the evaluation of the 
restoration potential of contaminated ground water prior to establishing final 
cleanup objectives, which may involve combinations of containment and 
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restoration. In addition, the directive will foster use of presumptive remedy 
guidances that identify frequently selected, proven effective and cost-effective 
response actions for common categories of sites (e.g., municipal landfills) and 
are powerful tools which dramatically improve the efficiency of the remedy 
selection process and the cost-effectiveness of the remedies resulting from it. 

• Clarify Information Regarding Remedy Selection Decisions 

Summary sheets for Records of Decision (RODs) will accompany each ROD 
and will provide, in a standardized format, the nature of the threats 
encountered and the cleanup actions taken to address these threats. This brief, 
easily understandable "summary" would be developed to describe clearly and 
concisely the tradeoffs that were balanced in choosing the selected remedy 
from available options, i.e., the judgments that were made to link the risk 
posed by the site to the remedy EPA selected. The summary sheet will be 
designed to foster greate~ transparency in EPA's remed}'._selection decisions 
and to facilitate the input of data into the technical data base that will become 
part of CERCLIS' ID, EPA's national Superfund data system. 

2. Ensure All Risk Assessments are Grounded in Reality 

The following projects are designed to ensure that both the design and conduct of all 
Superfund risk assessments are sound and consistent by making good use of "real 
world" information about the site and site inhabitants. Ultimately, stakeholder input 
on the likelihood that people may be exposed to hazardous substances can ensure a 
more realistic context for decision making. 

• Institute New Role for Stakeholders in Designing Reasonable Risk 
Assessments 

Two projects will be conducted to empower stakeholders to participate in the 
design and implementation of Superfund site risk assessments. The first 
involves piloting a process that solicits early stakeholder input on land use 
assumptions, (e.g., for homes, retail stores, parking lots, playgrounds), 
reasonable exposure pathways, (e.g, drinking water from a well, eating fish 
from the stream), and characteristics of affected populations (e.g., workers, 
young children ai play). For Superfund risk assessments scheduled this fiscal 
year (FY '96), the site manager would seek input up front on which exposure 
pathways are most likely to occur and which human behaviors and activities 
are most reasonably expected (or are not expected) at this site. This up-front 
discussion provides both the "blueprint" for conducting the risk assessment, 
and a realistic foundation on which to build cleanup options. The second 
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project will reaffirm EPA' s commitment to allowing PRPs to conduct risk 
assessments under proper circumstances as part of the overall site study 
(RI/FS). 

• Ensure Reasonable and Consistent Risk Assessments 

There will be three initiatives aimed at developing reasonable exposure 
pathways and assumptions on a consistent basis. The first project will 
establish, in FY 96, national criteria for the Regions to review, approve, and 
report Superfund risk assessments which promote consistency, transparency, 
clarity, and reasonableness. Standard review practices, checklists, and formal 
sign off by appropriate Agency personnel will ensure that unlikely exposure 
scenarios are eliminated from consideration. Standard reporting requirements 
will facilitate review of assessments for consistency and reasonableness at the 
national level. 

..... . . 
The second project seeks to standardize those 11 pieces" of the risk assessment 
process that vary little from site to site (e.g., exposure models or assumptions 
that may be appropri.ate for most sites). This longer term project includes 
developing reasonable default assumptions about expected pathways and routes 
of human exposure for different types of land uses or activities. Other parts of 
the risk assessment for a site will require the collection and use of site-specific 
information from that site. 

The third project utilizes an expert workgroup· to ensure application of 
consistent approaches for lead-contaminated Superfund sites. Lead is one of 
the most commonly occurring contaminants at Superfund sites. It is also a 
contaminant of great concern because of its potential to affect neurological 
development in children, and its ~revalence in economically disadvantaged and 
minority-populated areas. This project employs an inter-Agency workgroup of 
experts in lead toxicity and exposure assessment to provide timely and 
consistent analyses, reviews or advice to Regional staff on the most current 
methods for assessing lead health risks. The Workgroup is available now to 
provide information and advice on a wide range of issues, though it will 
generally focus on sites with complex or nationally-precedent-setting lead 
issues. 
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3. Foster Integration of Overlapping Cleanup Programs 

• Establish a lead regulator at each site undergoing cleanup activities 
under competing Federal and State au~horities to eliminate overlap 
and duplication 

Some cleanups, particularly.those at federal facilities, are often subject to 
multiple regulatory authorities such as Superfund or RCRA Corrective Action, 
as well as State laws. This is more often true for Federal agencies due to 
EPA's policy to continue listing Federal Facilities on the National Priorities 
List, regardless of their RCRA status. Although the end goal of the various 
regulatory authorities is to achieve protectiveness, the specifics of achieving 
that end may be slightly different. Clearly identifying the roles of the various 
regulators should help simplify the required cleanup process as well as provide 
for more efficient staffing. 

The Agency is developing a guidance, targeted for issuance in early 1996, that 
will specify roles and outline the general principles and guidelines that the 
Federal and State partners should assume in regulating cleanup resporu:es that 
are being undertaken under multiple _legal authorities. The guidance will be 
developed by an interagency workgroup chaired by EPA, including States as 
co-implementers. 

4. Reform Listing and Deletion Policies 

• Ensure that response actions that have been taken up to the time of 
listing are considered when listing sites on the National Priorities List 

Current policy established a "cutoff date" for information used to evaluate 
sites for the Superfund National Priorities List (data from the EPA/State site 
investigation is used to score and rank NPL candidates). Revising the 
guidance by early 1996 would allow EPA to take current or recent response 
actions inro consideration when determining whether a site should be placed on 
the National Priorities List. EPA would determine a site's status based on 
whether site contamination after such response action is at a level protective of 
human health and the environment. EPA would consult with the State, tribe 
(where appropriate), ATSDR, and the potentially affected community in 
making this.decision. EPA expects that this will have a positive effect by 

'! providing incentives for voluntary cleanup, and encouraging reuse or 
redevelopment of the property. 
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• Delete "clean" parcels of certain Superfund sites from the National 
Priorities List 

As part of efforts to encourage redevelopment of contaminated sites (EPA' s 
Brownfields Initiative) and in support of the President's Five Point Plan, the 
EPA NPL Partial Deletion Workgroup is developing a pilot program to delete 
"clean" portions of sites on the NPL. Presently, EPA's policy is to delete 
entire sites from the NPL when no further CERCLA response is appropriate at 
the entire site. This pilot program will begin in 1995 in response to the 
concerns of some potential homeowners, investors or developers who may be 
reluctant to undertake economic activity at a site on the NPL. EPA believes . 
that remediated portions of closing military bases may make excellent 
candidates for a partial deletion program. 

5. Conduct National Risk-Based Priority Setting 

• Establish formal national priority systems for funding federal facility 
and Superfund cleanups based on the principle of "worst problems 
first." These systems would incorporate input from States and other 
stakeholders in determining the appropriate priority. 

Federal agencies are encountering resource limitations in their cleanup 
budgets. Until recently, no systematic tool for comparing risks across large 
numbers of sites and facilities existed to help in the process of building an 
Agency budget and distributing available funding appropriately. EPA will 
issue guidance to the EPA Regions affirming the use of federal agency
developed risk-based priority setting systems to evaluate federal agency 
cleanup sites. The guidance will address the use of risk-based priority setting 
for determining federal facility cleanup milestones. It also will discuss the 
role of regulators and stakeholders in identifying the priority projects. 

As to non-federal facility sites, individual Regions have established the relative 
priority of their cleanup projects and Headquarters has issued Superfund 
monies to each Region's highest priorities on a first-come, first-served basis. 
In the face of significant budget shortfalls, this initiative will ensure that 
available funds in FY '96 are directed to the highest priority response projects 
on a national basis. The national priority of projects will be assessed by an 
expert panel of senior HQ/Regional program managers in consideration of 
documented information on five criteria: (1) Risks to Humans, (2) Ecological 
Risks, (3) (In)Stability of Contaminants, (4) Contaminant Characteristics, and 
(5) Economic, Social and Program Management considerations. 
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B. Reduce lingation by achieving common ground instead of conflict. 

1. Increase Fairness in the Enforcement Process 

• Compensate Settlors for a Portion of Orphan Share 

To promote a fairer distribution of the cost of cleanups that plµ"ties agree to 
perform, EPA will seek to compensate performing parties for a limited portion 
of the known shares attributable to nonviable parties (orphan share) in future 
cleanup negotiations. This compensation may be in the form of forgiveness of 
past costs, provision of proceeds from other settlements at the site, or a 
reduction in oversight costs. Any such compensation will necessarily be 
subject to the adequacy of funding for the cleanup program. 

Where these mechanisms·are not available at a site, EPA·will look to what 
limited funds may be available to provide payments to the parties performing 
the work (mixed funding) or to perform some severable portion of the work 
(mixed work). EPA's mixed funding policy and regulations will be revised.to 
appropriately reflect the priority of this initiative. EPA will commit to 
providing additional orphan share funding in the event Congress specifically 
appropriates additional dedicated funds for orphan share funding. EPA may 
provide limited compensation for some portion of the orphan share at other 
appropriate sites, depending on the availability of resources for cleanup, size 
of the orphan share, the degree of cooperation shown by the parties, and other 
relevant factors. 

• Ensure Settlement Funds are Dedicated to Specific Sites 

At some sites, parties have criticized EPA's practice of placing settlement 
proceeds for future work received from certain parties at the site, such as 
settlements with small volume contributors (de minimis parties), into the 
general Superfund. Although these settlement proceeds are intended for use in 
future cleanup activities at the site, there is no guarantee that the funds will not 
be expended from the Superfund at another site. To remedy this situation, 
EPA plans to utilize site-specific special accounts, in which all settlement 
funds designated for future costs will be placed. EPA is in final discussion 
with the Departinent of Treasury and the Office of Management and Budget to 

' ensure that these accounts will be interest-bearing. These monies will then be 
available exclusively at that site. 
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• Issue Cleanup Orders to Parties in an Equitable Manner 

There has been much criticism by industry that EPA routinely issues cleanup 
orders under section 106 (unilateral administrative orders or UAOs) only to a 
subset of the parties that have been identified for a particular site. EPA's 
1990 guidance on orders ("Guidance on CERCLA Section 106(a) Unilateral 
Administrative Orders for Remedial Designs and Remedial Actions" (OSWER 
Directive No. 9833.0-la)) explicitly directs enforcement staff'to issue orders to 
the largest manageable number of parties following consideration of the 
adequacy of evidence of the party's liability, the party's financial viability, and 
the party's contribution to the site. EPA believes that, consistent with this 
guidance, order issuance generally has been reasonable and fair and that 
decisions not to include parties at a site have related to legitimate matters of 
enforceability. EPA recognizes, however, that at some sites, order issuance 
may have not been to the "largest manageable number" due to resource 
~tra~. • . 

EPA is conunitted to ensuring that orders are issued to all appropriate -parties 
(other than small volume contributors such as de minimis and de micromis), 
where there is a sufficient basis to include them. EPA will identify, for 
internal management review purposes only, parties excluded from any order 
proposed to be issued. Enforcement staff in the Region will ensure that 
information sufficient for the regional decisionmaker to review the issuance 
decision is placed in the package sent to him or her for approval. Specifically, 
enforcement staff will identify the total number of parties EPA has discovered 
at a site. Where enforcement staff recommend that an order not include 
certain parties, they will include an explanation of the basis for such exclusion 
in the package. 

2. Reduce Transaction Costs 

• Increase Number of Protected Small Contributors 

In previous administrative reforms, EPA issued policies providing that EPA 
will not bring enforcement actions against the smallest waste contributors for 
response costs, and will enter into settlements with these parties - commonly 
referred to as de micromis parties -- if they are threatened with litigation by 

•' other private parties. This policy resulted in the avoidance of hundreds of 
small volume contributors being brought into the Superfund process by private 
parties. Building on this success, EPA plans to increase this cut-off to protect 
thousands of additional parties. At a minimum, EPA will double the level 
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previously identified for small waste contributor protection and will continue to 
explore other potential levels. If any of these parties are threatened by private 
parties with litigation, EPA will settle with these parties for one dollar t6 
protect them from such suits. 

• Adopt Allocations Proposed by Parties at a Site 

In some instances, parties at sites have taken the initiative in conducting an 
allocation of the shares that can be attributed to each party at 'a site. EPA 
seeks to reward the initiative of such parties by adopting allocations that meet 
certain standards as the basis for settlement. EPA will review private party 
allocations that have attributed shares to all participating parties, including an 
identified "orphan share," (i.e., the known shares of insolvent parties) looking 
at factors such as methodology, inclusion of all parties, and fairness. If EPA 
accepts the private party allocation, the Agency will try to provide 
compensation for a porti@n of the orphan share, through .the same mecharusms 
considered in compensating parties at future cleanup negotiations, subject to 
the adequacy of funding for the cleanup program. 

• Reduce Oversight for Cooperative Parties 

As the Superfund program has matured, parties have developed a considerable 
body of experience in conducting response activities at sites. Some not only 
have used this experience to perform high quality work but have acted 
cooperatively with EPA thr~ughout the cleanup and enforcement processes. In 
recognition of this development, and to promote further cooperativeness, EPA 
will reward such parties by significantly reducing or tiering oversight while 
continuing to exercise sufficient oversight to ensure that the work is perfonned 
properly and in a timely manner. Reduction of such oversight will result in 
decreased transaction costs for EPA and cooperating parties. 

C. Ensure that States and communities stay more informed and involved in 
cleanup decisions. 

1. Establish Greater'8takeholder Role in Remedy Selection 

• Shift Remedy Selection Process to Selected States 

t! EPA and selected, qualified States would enter into agreements during FY '96 
through which those States would conduct the remedy selection process, 
consistent with applicable law and regulations (the National Contingency Plan), 
at certain National Priorities List sites. Participating States would supervise 
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the entire remedy selection process with minimal EPA oversight or 
involvement, giving the State significantly more control than usual over NPL 
site cleanups. 

• Pilot New Community-Based Remedy Selection Process 

EPA and States have had a variety of experiences in recent years empowering 
local citizens and other stakeholders to arrive at their own mutually acceptable 
proposals for aspects of remedy selection decisions. EPA would like to build 
on these experiments to bring meaningful community and stakeholder 
involvement to life at select additional site through similar or related 
techniques. Guidelines would be developed during the first-half of FY '96 
presenting various options for empowering affected parties to play a direct role 
in finding a protective, cost-effective remedy at their sites that meets statutory 
requirements and makes common sense. Under CERCLA, EPA will retain 
ultimate decisionmaking authority for remedy decisions. However, the 
Agency would hope to equip participants in consensus-based decision pilots 
with a clear understanding of statutory, regulatory and policy objectives such 
that EPA would .expect to be able and willing to select a stakeholder supported 
remedy. 

2. Provide a Meaningful Forum for Stakeholder Concerns 

" 

• Establish an Ombudsman in each Region to serve as a point of contact 
to facilitate resolution of stakeholder concerns at the Regional level 

EPA will establish a facilitator in each Region during the first-half of FY '96 
to serve as a direct point of contact to address stakeholder concerns which 
reside at the Regional level. The Ombudsman would report to a top regional 
management official, e.g., Regional Administrator or Deputy Regional 
Administrator, and would facilitate resolution of these concerns which cannot 
be resolved between Regional personnel and the stakeholder through informal 
means. The Ombudsman also could serve as a repository for information 
related to recurring Superfund concerns. 

• Use tools such as electronic bulletin boards and private and 
educational institutions to improve communication among all 
Superf und stakeholders 

This reform would create, during ihe first-half of FY '96, a bulletin board via 
the Internet to allow communication among all Superfund stakeholders. The 
bulletin board would also include an easily accessible guide to current State 
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and Federal guidances. The bulletin board would promote consistency among 
site cleanup decisions, and provide access to infonnation for organizations that 
maintain site infonnation repositories and administrative records within 
communities. Entities such as universities and the Hazardous Substance 
Research Centers may be utilized to provide additional information, technical 
expertise, and support to communities located close to Superfund sites. 
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20 NEW REFORMS CAP 'IWO-YEAR EFFORT TO REFORM SUPERFUND; 
EPA ADMINISTRATOR CALLS FOR LEGISLATIVE CHANGES 

Gwen Brown 202-260-1384 

Twenty new "common sense" administrative reforms to the Superfund toxic waste 

cleanup program were announced today by U.S. Environmental Protection Agency 

Administrator Carol M Browner, culminating the Clinton Administration's two-year effon to 

fundamentally redirect Superfund to make it faster, fairer and more efficient. Browner called on 

Congress to complete the reform of Superfund through legislative changes, noting that these 

administrative improvements represent the final changes that can be made without new 

reauthorizing legislation. 

Today's reforms - the third round of Clinton Administration reforms -- intend to assist 
. state and local governments, communities, and industries involved in Superfund cleanups to 
more easily: 1) make cost-effective cleanup choices that protect public health and the 
environment, 2) reduce litigation so more time can be spent on cleanup and less on lawyers; and 
3) help communities become more informed and involved so that cleanup decisio~ make the 
most sense at the community level. 

"The Clinton Administration believes that Superfund is broken and needs to be fixed -
that's why we've worked for two years on administrative reforms to make Superfund faster, 
fairer and more efficient," Browner said. "But administrative reforms can only do so much. 
Ultimately, Congress must change the law if we are to protect public health and the environment 
for the one in four Americans who live near a toxic waste dump." 

Browner added, "We believe Congressional reforms must include three principles: First, 
polluters, not taxpayers, must pay for cleanup. Second, we must speed cleanups and lower costs 
to return more propeny to communities for their productive use. And third, communities should 
have a role in selecting cleanup plans that protect public health and make economic and 
environmental sense." 
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Some of the new reforms will aim to control costs while protecting public health by 
assuring more consistency, streamline processes to save time and money, create new choices for 
cost-effective cleanup options, and encourage economic redevelopment. Among these reforms 
will be the establishment of cost-effectiveness "rules of thumb" and an EPA National Remedy 
Review Board that will ensure costs are appropriate to cleanup needs; setting criteria for 
reopening remedy decisions at select sites where new and better science will achieve the same 
level of protection with potential cost savings; directives to ensure rigorous attention to costs in 
the development of cleanup options and remedy selection; and national risk-based priority 
setting to select sites for funding based on the principle of cleanup of "worst sites first." 

The cost-effectiveness reforms also include specific efforts to ensure appropriate health . 
protection in the decisionmaking process, through involving stakeholders in desigiling accurate, 
site-specific risk assessments. To make Superfund sites more attractive for economic 
redevelopment, the reforms include an effort to pilot the deletion of"clean" parcels ofSuperfimd 
sites and establishing guidance to ensure that all cleanup actions are considered when listing 
sites on the Superfund National Priorities List - which is expected to keep some sites off the list, 
a factor that will help make them more attractive for redevelopment. 

Reforms that aim to reduce litigation and reduce both costs and conflict delays include 
efforts to increase fairness in the enforcement process by compensating settling parties for a 
portion of the "orphan shares," or cleanup costs that are attributable to insolvent parties; and 
efforts to reduce transaction costs by doubling the number of"small party" entities - typically 
small businesses and individuals whose contribution to pollution at Superfund sites is small -
who are protected from lawsuits. To provide a positive incentive to reduce litigation, EPA also 
will reward cooperative parties at sites that consistently perform high quality work by 
significantly reducing EPA oversight. 

A third set of reforms aims to provide more and better information and opportunities for 
involvement to citizens, state and local governments, and industry in cleanup decisions, to 
encourage responsible cleanup choices that reflect local needs and prefe1 f!Uc:es. Among these 
reforms will be effons to establish greater roles for states and tribes in remedy selection; 
providing clearer information on remedy selection decisions through simple summary sheets; 
promoting pilot efforts to create consensus on cleanup optiollS' in communities; and providing 
forums for stakeholder concerns by establishing an ombudsman in each Region to help resolve 
stakeholder concerns and increasing use of tools such as electronic bulletin boards to· improve 
communications among stakeholders. 

As a followup to previously announced reforms, EPA also has issued a new policy that 
adopts as guidance the provisions of the lender liability rule; and issued model de minimis 
settlement agreements designed to further streamline the de minimis settlement process. 
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NEW COMMON-SENSE REFORMS MAKE SUPERFUND PROGRAM 
FASTER, FAIRER AND MORE EmCIENT 

Continuing its commitment to make the Superfund program faster, fairer and more efficient for 
the one in four Americans who live near a toxic waste site, the Clinton Administration is 
announcing a package of20 new, common-sense administrative refonns. These reforms 
culminate the Clinton Administration's EPA's two-year effort to fundamentally redirect the 
,Superfund program under the current law. These new refonns will help governments, 
communities and industry in three important ways: 

1) Make common-sense, cost-effective cleanup choices thatproted public health and the 
environment Lowering the costs of cleanup makes both economic and environmental sense for 
communities, state and local governments, and businesses involved in cleanup settlements. The 
new reforms will assure consistency; streamline processes to save time and money; create. new 
opponunities for choosing cost-effective cleanup options; and do more to protect public health 
and encourage economic redevelopment, including plans to: 

• Control Remedy Costs and Promote Cost-Effectiveness by establislµng cost
effectiveness "rules of thumb" and establishing an EPA National Remedy Review Board: 
to ensure that costs are appropriate to the cleanup needs; revisiting remedy decisions at 
select sites where new and better science will achieve the same level of protection, with 
potential cost savings; issuing directives to ensure rigorous attention to costs in 
developing cleanup options and selecting remedies; and promoting consistent use of the 
most up-to-date policies and guidance to assure cost effectiveness. 

• Ensure Risk Assessments are Grounded in Reality by soliciting stakeholder input in 
designing accurate, consistent site-specific assessments, including reasonable exposure 
pathways, and reaffinning EP A's commitment to allow parties at a site to perform risk 
assessments under the proper circumstances. 

• Conduct National Risk-Based Priority Setting by establishing formal priority-setting 
systems for funding federal facility and Superfund cleanups based on the principle of 
"worst sites first," and involving States and other stakeholders in setting those priorities; 
and issuing guidance to promote risk-based priority setting in determining federal facility 
cleanup milestones. 

• Reform Listing and DeletiOn Policies by piloting the deletion of "clean" parcels of 
certain Superfund sites; and establishing guidance to ensure that all cleanup actions that 
have been taken up to the time of a listing decision are considered when listing sites on 
the Superfund National Priorities List -- with the result that some sites will not warrant 
listing, helping to make them more attractive for redevelopment. 

2) Reduce litigation through reforms so that more time is spenl on cleanups and less on 
lawyers. In thousands of communities, toxic waste cleanups have prompted litigation as some of 
those responsible for pollution at a site have sued or threatened to sue many small businesses and 
individual citizens over even the smallest possibility of involvement. In other cases, responsible 
parties argue over "orphan shares" of responsibility -- cleanup obligations of companies 
responsible for past pollution who are insolvent. The new reforms will expedite cleanups by 
providing solutions to these and other common conflicts, includin~ commitments to· 
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Increase Fairness in the Enforcement Process by compensating settling parties for a 
portion of"orphan shares," the costs that are attributable to insolvent parties; ensuring 
that settlement funds are dedicated to specific sites by placing them in site-specific 
accounts; and, where settlement can't be reached, working with regions to ensure that 
cleanup orders are issued to all appropriate parties (but not to parties whose contribution 
to the pollution at the site is small - de minimis and de micromis parties) where there is a 
sufficient basis to direct them to conduct a cleanup. 

Reduce Transa£tion Com by adopting private party cost alloca~ons, including those 
identifying an orphan share, as the basis for a settlement after EPA review and approval; 
increasing by thousands the number of parties who contribute very small volumes of 
waste that will be protected - at a minimum, doubling the level previously identified for 
small party protection; and rewarding cooperative parties at sites that consistently 
perform high quality work by significantly reducing EPA oversight. 

J) Help governments, communities, and industry become more informed and involved so that 
cleanup decisions make the most sense at the community leveL EPA is committed to making 
Superfund work better for the communities that rely on it to cleanup the toxic waste sites 
threatening their public health and economic well-being. A lack of good information about site 
conditions and cleanup options has often led to cynicism and distrust of the Superfund program. 
These reforms will harness the power of information to take full advantage of the willingness of 
all involved at a site to arrive at responsible cleanup decisions. 

• Establish Greater State/Tribal Role in Remedy Selection by implementing a process 
allowing States and Tribes (at Tribal sites) to select remedies at certain Superfund sites, 
consistent with applicable law and regulations governing cleanups. 

• Provide Qear Information on Remedy Selection Decisions through a simple summary 
sheet explaining the cleanup plan and the rel::ionship between risk,. cost, and other 
tradeoffs that were balanced in selecting a remedy from among the available options. 

• Promote Consensus in Choosing Qeanup Options by developing and initiating pilot 
projects in which EPA empowers and assists citizens, PRPs, and other stakeholders in 
devising a mutually acceptable, protective cleanup plan. 

• Provide a Meaningf11I Forum/or Stakeholder Concerns by establishing an Ombudsman 
in each Region to facilitate resolution of stakeholder concerns at the Regional leve~ and 
using tools such as electronic bulletin boards and grants to private and educational 
institutions to improve communication among all Superfund stakeholders. 
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UPDATE ON EPA'S PREVIOUS ADMINISTRATIVE REFORM EFFORTS 
October 2, 1995 

EPA m1t1ated two pnor rounds of imt1at1ves (June 1993 and February 1995) focused on fundamentally 
reforming the Superfuna program by maxunizmg and refining the use of the authorities that exist m the 
current law 

Promoting Economic Development 

• EPA has awarded 18 Brown fields pilots and plans to award 50 pilots, at up to $200,000 each by 
the end of 1996. In February of this year, EPA gave a boost to property owners, bankers, developers and 
others concerned that their property was a potential Superfund by removmg 24,000 or about two-thuds of 
the sites from the CERCLIS mventory to help clarify that the Agency has no further interest in these sites. 

• EPA issued a revised policy and a model settlement agreement m May of 1995 aimed at 
providing protection from lawsuits to parties plannmg on purchasing Superfund properties. Today, EPA 
announces the issuance of a new policy that adopts the provisions of the previously-promulgated "Lender 
Liability Rule " 

Protecting Small Volume ~ontributors 

• EPA has protected well over 10.000 small volume contnbutors of ha7.ardous waste at 
approximately 162 Superfund sites by entering into de mm1m1s settlements. EPA mdirectly provided 
reltef to untold numbers of even smaller contributors (de mzcromis parties) by issuing a guidance in July 
1993 clearly stating EPA's intentton not to pursue such parties. ln addition, EPA is today issuing Model 
De Mimmzs settlement agreements designed to further streamline the de minimis settlement process 

Streamlining Remedy Selection 

• EPA drastically streamlined the remedy selection process by issuing "presumptive remedy" 
guidances for municipal landfill sites and sites with volatile organic compounds in soil. To address 
concerns that remedy selection consider "reasonably" anticipated future land uses at sites, EPA has 
established a policy to solicit early community involvement in determining the future uses of the 
properties to be cleaned up. In September 1993, EPA issued guidance for evaluating technical 
impract1cab11ity for ground water restoration and, in January 1995, issued guidance for consistent 
implementation. 

Promoting the Use of Allocations 

• In the second round of reforms, EPA is 'test-driving' an allocation process outlined in last year's 
legislation to reauthorize Superfund in which a neutral party will conduct a streamlined out-of-court 
allocation and will assign shares of responsibility for cleanup costs among all the parties at a site. 

Increasing the Role of the States 

• EPA instituted pllots that deferred 22 sites to States for appropriate response activity under the 
first round of administrative refonns. In May 1995, EPA issued guidance for deferring the consideration 
of sites for lisnng on the NPL while qualified States and Tribes oversee PRP response actions. 

Fostering Community Involvement and Environmental Justice 

• The Agency for Toxic Substances and Disease RegJStry (A TSDR) is funding the Del Amo 
medical assistance project in Torrance, Cahfom1a, which is a pilot program for providing health services 
assistance to citizens in proximity to Superfund sites. 



~partment ol Ju$flce U.S. Environmental Protedfon Agency 

September 29, 1995 

MEMORANDUM 

SUBJECT: Issuance of "Model CERCLA Section 107 Consent Decree 
for Recovery of Past Response Costs" and "Model CERCLA 
Section 122(h) (1) Agreement for ~ecovery of Past 
Response Costs" 

FROM: Jerry Clifford, Dire~t /\id 
Office of Site Remed' ti ~/frc:ment 
U.S. Environmental ote tion Agency 

Bruce s. Gelber I Acting Chief z· r cC 
Environmental Enforcement section 
Environment and Natural Resources Division 
u.s. Department of Justice 

TO: Regional Counsel, Regions I - X 
Regional Waste Management Division Directors, 

Regions I - X 
Financial Management Officers, Regions I - X 
Assistant Chiefs, Environmental Enforcement 

Section 

We are pleased to issue the final versions of two model 
CERCLA cost recovery settlement documents: 1) "Model CERCLA 
Section 107 consent Decree for Recovery of Past Response Costs" 
("Model CD"); and 2) "Model CERCLA Section 122(h) (1) Aqreement 
for Recovery of Past Response Costs" ("Model Agreement"). The 
Model CD is to be used as guidance for EPA and DOJ staff when 
negotiating CERCLA Section 107 judicial consent decrees for 
recovery of past response costs. The Model Aqreement is to be 
used as guidance for EPA and DOJ staff when negotiating CERCLA 
Section 122(h) administrative aqreements for recovery of past 
response costs. Both models are designed for resolution of· 
purely past cost claims and are not intended to be used to 
resolve claims for future work or payment of future response 
costs ("cashout" settlements). Cashout settlement terms will be 
provided in subsequent models. 

We encourage our staffs to adhere as closely as possible to 
the terms of these models, subject to modifications needed to 
reflect site-specific circumstances. we believe use of these 
models will reduce negotiation timeframes, achieve nationally 
consistent settlements, procote compliance with current 



2 

settlement practices and procedures, and increase the speed of 
management review and approval. When seeking approval of any 
settlement based upon one of these models, staff should identify 
any significant deviation from the relevant model and the basis 
for the departure. For DOJ staff, these models are available 
electronically on the Section's work product directory, EESINDEX, 
as N:\NET\5552\UDD\EESINDEX\CERMODEL\PASTCOST.CD or PASTCOST.AOC. 

We would like to thank all EPA and DOJ staff who assisted in 
the development of these models. If you have any questions about 
these models, please contact Janice Linett of the Regional 
Support Division at (703) 978-3057 or Tom Mariani of the 
Environmental Enforcement Section at (202) 514-4620. 

Attachments 

cc: Lawrence E. starfield, Acting Associate General Counsel, 
Solid Waste and Emergency Response Division, 

Stephen D. Luftig, Director, Office of Emergency and 
Remedial Response 

Jack L. Shipley, Director, Financial Management Division 
Letitia Grishaw, Chief, Environmental Defense 3ection 



UNITED ST A TES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D C 20460 

U.S. Department of ,Jumce 

SEP 2 2 1995 

MEMORANPUM 
. 

SUBJECT: Policy on 
Government 

Against Lenders and 
Property Involuntarily 

FROM: 

TO: 

Steven A. He sistant Administrator 
Off ice of E nt and Compliance Assurance 
United States Enviror.~ental Protection Agency 

Lois J?-..i?~r, Assistant Attorney General 
Environmli{t""~d Natural Resources Division 
United States Departme1t of Justice 

Regional Administrators, Regions I - X, EPA 
Regional Counsel, Regions I - X, EPA 
Waste Management Division Directors, Region I - X, EPA 
Chief, Environmental Enforcement Section, DOJ 
Assistant Section Chiefs, Environmental Enforcement 
Section, DOJ 

This memorandum sets forth the Environmental Protection 
Agency's ("EPA•) and the Department of Justice's (•DOJ•) policy 
regarding the government's enforcement of the Comprehensive 
Env~ronmental ResROnse, Compensation and Liability Act ("CERCLAA) 
against lenders and against government entities that acquire 
property involuntarily. As an enforcement policy, EPA, and DOJ 
intend to apply as guidance the provisions of the •Lender Liability 
Rule• promulgated in 1992, thereby endorsing the interpretations 
and rationales announced in the Rule. See •Final Rule on Lender 

1 Liability under CBRCLA,• 57 Fed. Reg. 18,344 (April 29, 1992). 
(This rule has been vacated by a court, as described below in the 
•Background• section) . 

1 This guidance does not address lender liability under any 
statutory or regulatory authority, rule, regulation, policy, or 
guidance, other than CERCLA. Specifically, this guidance does not 
cover lender liability determinations as they relate to, the 
Resource Conservation and Recovery Act ("RCRAn) and RCRA's 
Underground Storage Tan1t program. 
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ADDRESSES Add:tlcr:a.:.. cor:nes of t!':1s ool1c·1 s:aterr.ent ca.:-. r. 
cbta.:.r1ed from the Superf1...lnd Docket I ~oca-ted a: ~oom 2427 at 
U.3. E.:w1ror.rnental ~r-otect.:.or. Age!"'.cy, 40:. ~ Street, s w . 
Was::.:..:-.gton, DC 20460 (telephone ::J.umner 202-26C-3046J bet·.vee:; :!".e 
:"1.C~rs of 9 00 a.~ a~d 4:00 p.m. Monday tr.rough Fr.:.dav, exclud::1a 
?ederal ~ol:days As provided ln 40 C.F.R. ?art 2, a reaso~ao~~ 
fee :--ay be cr:ar3ed for copying services. ?aper cop1es of ::1.:.s 
documer.: ~ay also be ordered from the National Tecnn1ca~ 
Information Service \NTIS), U.S. Department of Commerce, 5285 Port 
Royal Rd., Springfield, VA 22161. Orders must reference NTIS 
accession number PB95-234498. For telephone orders or further 
information on placing an order, call NTIS at 70 3 ·487-4 6 5 O for 
regular service or 800-553-NTIS for rush service. For orders via 
email/Internet send to the following address: 
orders@ntis.fedworld.gov. 

FOR FURTHER INFORMATION CONTACT: Lisa E. Comer, Office of Site 
trnmediation Enforcement (2273 -GJ , U.S. Environmental Protect ion 
Agency, 401 M Street, S.W., Washington, D.C. 20460 (703-603-8900), 
or the RCRA/Superfund Hotline at 800-424-9346 (in the Washington, 
D.C. area at 703-412-9810) .· 

I Background 

This policy guidance establishes EPA' s and DOJ' s positio· 
regarding possible enforcement actions against lenders ar 
government entities who are associated with property that may b 
subJect to a CERCLA response action. EPA and DOJ recognize 
CERCLA's unintended effects on lenders and government entities and 
the relative concern from these parties regarding the consequences 
of potential enforcement. In light of these concerns, lenders may 
refuse to lend money to an owner or developer of a contaminated or 
potentially contaminated property or they may hesitate in 
exercising their rights as secured parties if such loans are made. 
Additionally, government entities that involuntarily acquire 
property may be reluctant to perform certain actions related to 
contaminated or potentially contaminaeed property. 

The language of Section 101(20) (A) leaves lenders and other 
interested parties uncertain as to which types of actions -- such 
as monitoring vessel or facility operations, requiring compliance 
with applicable laws, and refinancing or undertaking loan workouts 

they may take to protect their security interests without 
risking EPA enforcement under CERCLA. Courts have not always 
agreed on whe.n a lender's actions are "primarily to protect a 
security interest," and what degree of "participation in the 
management" of the property will forfeit the lender's eligibility 
for the exemption. This uncertainty was heightened by dicta in the 
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2 Fleet :actors opin1on, where the circuit court suggested ttat a 
lender participating 1::1 the management of a vessel or facility "to 
a degree indicating ·a capacity to influence the corporat:.on' s 
treatment of hazardous waste" could be considered liable under 
CERCLA. 3 

The lack of legislative history on and consistent court 
treatment of the CERCLA Section 101 (20) (A) security interest 
exemption prompted EPA to address potential lenaer 11abil1ty for 
cleanup costs at CER~LA sites in the Lender Liab1l1ty Rule, which 
was promulgated in April 1992. 

Regarding the exemption for government entities, neither the 
legislative history of CERCLA Sections 101 (20) (0) and 101 (35) (A) 
nor the case la~ provide sufficient explanation of when a property 
acquisition or transfer is considered involuntary. Thus, in the 
Rule, EPA al~o clarified the language of these sections, describing 
when a government entity was exempted fr~m CERCLA enforcement as an 
owner or operator or was protected from third party actions. 

However, in Kelley v. gpA, 4 the Circuit Cour~ of Appeals for 
the District of Columbia vacated the Rul on the g~ound that EPA 
lacked authority to issue the Rule as a binding regulation. 
Nevertheless, the Kelley decision did not preclude EPA and DOJ from 
following the provisions of the Rule as enforcement policy, and the 
agencies have generally,done so. 

II. Policy Statement 

This memorandum reaffirms EPA' s and DOJ' s intentions to follow 
the provisions of the Lender Liability Rule as enforcement policy. 
EPA and DOJ endorse the interpretations and rationales announced in 
the Rule and its preamble. The purpose of this memorandum is to 
provide guidance within EPA and DOJ on the exercise of enforcement 
discretion in determining whether particular lenders and' government 
entities that acquire property involuntarily may be subject to 
CERCLA enforcement actions. In making such determinations, EPA and 
DOJ personnel should consult both the regulatory text of the Rule 
and the accompanying preamble language in exercising their 

2 United States v. Fleet Factors Cor]i)., 901 F.2d 1550, 1557 
(11th Cir. 1990), cert. denied, 111 s. Ct. 752 (1991). 

3 Fleet, 901 F.2d at 1557. 
4 15 F.Jd 1100 (D.C . Cir. 1994), reh. denied, 25 F.3d 1088 

(D.C. Cir. 1994), cert. denied, American Ban)cers A8s'n v. Kelly, 
115 S.Ct. 900 {1995). 
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enforcement d1scret:on unde~ CERCLA as to le~ders and gover~ment 
entic1es that acqu:re property involuntar1ly. 0 

After the promulgation of the Lender Liability Rule, but prior 
:o i:s invalidation, several district and circuit courts adhered to 
the :erms of the Rule or interpreted the statute in a manner 
consistent with the Rule. 5 Moreover, notwithstanding the Rule's 
invalidation in Kelley, since that decision several courts have 
also interpreted the statute in a way that is consistent with the 

. Rule.
1 

EPA and DOJ believe that this case law is further evidence 
of the reasonableness of the agencies' interpretation of the 
statute, as embodied formerly i~ tte Rule and now in this policy 
statement. · 

III. Use of Tnis Policy 

The policies and procedures established in this document and 
any interrial procedures adopted for its implementation are intended 
solely as guidance for employees of EPA and DOJ. They do not 
constit~te rulemaking and may not be relied on to create a right or 
benefit. substantive or procedural, enforceable .at law, or in 
equity, by -ny person. EPA and DOJ reserve the right to act at 
variance ~ith this guidance or its internal implementing 
procedures. 

5 See 57 Fed. Reg. 18,344 (April 29, 1992) (text and preamble). 

6 See Northeast Poran. Inc. v. Key Bank, of Maine, 15 F.3rd 1 
(lat Cir. 1994); United States v. McLamb, 5 F.3d 69 (4th Cir. 
1993); wateryille Indµs .. Inca v. Finance Authority of Maine, 984 
F. 2d 549 (1st Cir. 1993); United States y. Fleet Factors, 901 F.2d 
1150 (11th Cir. 1990), on remand, 821 F. Supp. 07 (S.D. Ga. 1993); 
Kelley v. Tiscoroia, 810 F. Supp. 901 (W.D. Mich. 1993); Granters 
to the Silresim Site Trusty. State Street Bank & Trust Co., 23 ELR 
20428 (0. Mass. Nov. 24, 1992). 

7 See z & z Leasing, Inc. v. Graying Reel. Inc., 873 F.Supp. 
51 (E.D. Mich. 1995); Kemp Industries. Inc. v. Safety Light Corp., 
857 F.Supp. 373 (D.N.J. 1994). 
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UNITED STATBS BlfVIROHKBHTAL PROTECTION AOBHCY AND 
UlfITBD STATBS DBPARTXBHT OP JUSTICE 

MODBL CBRCLA SBCTIOH 107 CONSENT DBCRBB POR 
RBCOVBRY OP PAST RBSPOHSB COSTS 

This model and any internal procedures adopted for its 
implementation and use are intended as guidance for employees of 
the U.S. Department of Justice and the U.S. Environmental 
Protection Agency. They do not constitute rulemaking by the 
Department or Agency and may not be relied upon to create a right 
or a benefit, substantive or procedural, enforceable at law or in 
equity, by any person. The Department or Agency may take action 
at variance with this model or its internal implementing 
procedures. 



I. 

II. 

MODBL CBRCLA SECTION 107 COHSBHT DBCREB 
POR RECOVBRY OP PAST RESPONSE COSTS 

TABLB OP COHTElfTS 

BACKGROUND • . 

JURISDICTION . 

III. PARTIES BOUND . 

IV. DEFINITIONS . . 
V. REIMBURSEMENT OF RESPONSE COSTS 

• 3 

. 4 

4 

. . . 4 

7 

VI. FAILURE TO COMPLY WITH REQUIREMENTS OF CONSENT 
DECREE • • • • • • . • • . • • • • . . . . . 9 

VII. COVENANT NOT TO SUE BY PLAINTIFF[SJ ••.••• 10 

VIII. 

IX. 

COVENANT NOT TO SUE BY SETTLING DEFENDANTS • . 11 

EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION • 12 

(SITE ACCESS) • • • • • • 

[ACCESS TO INFORMATION] . 

• • 13 

• 15 

X. RETENTION OF RECORDS • • • • • • • • • • • • • 16 

XI. 

XII. 

XIII. 

XIV. 

NOTICES AND SUBMISSIONS . . 

RETENTION OF JYRISDICTION 

INTEGBATION[/APPENDICES] 

LQQGING AND OPPORTUNITY FOR PUBLIC COMMENT 

• 18 

• • 18 

• • 18 

19 

XV. EFFECTIVE DATE • • • • • • • . . • • • • • • • 19 

XVI. SIGHATORIES/SEBVICE .••••••••••••• 19 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF [ ] 

[ ] DIVISION1 

) 
UNITED STATES OF AMERICA, ) 

) 
[and ) 

) 
THE STATE OF ] ) 

) 
Plaintiff[s], ) 

) Civil Action No. 
v. ) 

) Judqe 
[DEFENDANTS] ) 

) 
) 

Defendants. ) 
) 

CONSD'l' DBCRBB 

[NOTE: If the complaint includes causes of action which are not 
resolved by this consent decree, or names defendants who are not 
siqnatories to this consent decree, the title should be "Partial 
consent Decree.] 

I. BACKGROUND 

A. The united States of America ("United States"), on 
behalf of the Administrator of the United states Environmental 
Protection Aqency ("EPA"), filed a complaint in this matter 
pursuant to Section 107 of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, 42 u.s.c. S 
9607, as amended ("CERCLA"), seekinq reimbursement of response 
costs incurred and to be incurred for response actions taken at 
or in connection with the release or threatened release of 
hazardous substances at the [insert Site Name] in [insert City, 
County, State] ("the Site"). 

[[_. The State of (the "State") also filed a 
complaint against the defendants in this Court alleging that the 
defendants are liable to the State under Section 107 of CERCLA, 
42 u.s.c. § 9607, and [list State laws cited in the State's 
complaint]. The State in its complaint seeks [insert relief 

1 Follow local rules for caption format. 
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sought).] J 

B. The defendants that have entered into this Consent 
Decree ("Settling Defendants") do not admit any liability to 
Plaintiff [s] arising out of jhe transactions or occurrences 
alleged in the complaint[s]. 

c. The United States and Settling Defendants agree, and 
this Court by entering this Consent Decree finds, that this 
Consent Decree has been negotiated by the Parties in good faith, 
that settlement of this matter will avoid prolong~d and 
complicated litigation between the Parties, and that this Consent 
Decree is fair, reasonable, and in the public interest. 

THEREFORE, with the consent of the Parties to this Decree, 
it is ORDERED, ADJUDGED, AND DECREED: 

II. JPRISDICTIOH 

1. This Court has jurisdiction over the subject matter of 
this action pursuant to 28 u.s.c. SS 1331 and 1345 and 42 u.s.c. 
§§ 9607 and 9613(b) and also has personal jurisdiction over 
Settling Defendants. Settling Defendants consent to and shall 
not ~hallenge entry of this Consent Decree or this Court's 
jurisdiction to enter and enforce this Consent Decree. 

III. PARTIIS BOUND 

2. This Consent Decree is binding upon the United States 
(and the State]/ and upon Settling Defendants and their [heirs,] 
successors and assigns. Any change in ownership or corporate or 
other legal status,. including but not limited to, any transfer of 
assets or real or personal property, shall in no way alter the 
status or responsibilities of Settling Defendants under this 
Consent Decree. 

IV. DB~IHITIOHS 

3 •. 6.n"less
0

ofherwise expressly provided herein, terms used 
in this ~nt Dectee which are defined in CERCLA or in 
regulabidns p~Olllulgatdd under CERCLA shall have the meaning 
assigned to the. iDJ.C:ER.CLA or in such regulations. Whenever 
terms listed' belO\l are used in this Consent Decree or in any 
appendix attached hereto, the following definitions shall apply: 

2 In situations where the court has entered summary 
judgment as to liability, we normally should preserve that result 
in a subsequent settlement by deleting this Paragraph B and 
replacing it with one that describes the summary judgment 
decision. 
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a. "CERCLA" shall mean the Comprehensive Environmental 
Response, compensation, and Liability Act of 1980, as amended, 42 
u.s.c. S 9601, et seg. 

b. "Consent Decree" shall mean this Consent Decree and 
all appendices attached hereto. In the event of conflict between 
this Consent Decree and any appendix, the consent Decree shall 
control. 

c. "Day" shall mean a calendar day. In compµting any 
period of time under this consent Decree, where the last day 
would fall on a Saturday, Sunday, or federal holiday, the period 
shall run until the close of business of the next working day. 

d. "DOJ" shall mean the United states Department of 
Justice and any successor departments, agencies or 
instrumentalities of the United States. 

e. "EPA" shall mean the United States Environmental 
Protection Agency and any successor departments, agencies or 
instrumentalities of the United States. 

f. "EPA Hazardous Substance Superfund" shall mean the 
Hazardous Substance Superfund established by the Internal Revenue 
Code, 26 u.s.c. § 9507. 

g. "Interest" shall mean interest at the current rate 
specified for interest on investments of the Hazardous Substance 
Superfund established by 26 u.s.c. S 9507, compounded annually ~n 
October 1 of each year, in accordance with 42 u.s.c. § 9607(a). 

([ . "Owner Settling Defendants" shall mean (insert 
names].]) 4 -

h. "Paragraph" shall mean a portion of this Consent 
Decree identified by an arabic numeral or an upper or lower case 
letter. 

of 
i. "Parties" shall mean the United States[, the State 

______ ,] anq·,the Settling Defendants. 
\ 

3 The Superfund currently is invested in 52-week MK bills. 
The interest rate for these MK bills changes on October 1 of each 
year. To obtain the current rate, contact Vince Velez, Office of 
Administration and Resource Management, Financial Management 
Division, Superfund Accounting Branch, at (202) 260-6465. 

4 This definition is needed if the optional paragraph on 
Notice of Obligations to successors-in-Title is used. See infra 
p. 14. 
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j. "Past Response Costs" shall mean all costs, 
including but not limited to direct and indirect costs, that EPA 
or DOJ on behalf of EPA has paid at or in connection with the 
Site through [insert datj], plus accrued Interest on all such 
costs through such date. 

([ . "Record of Decision" or 
Record of DeCision relating to the (Site 
the Site] signed on [insert date] by the 
EPA Region ~' or his/her delegatee, and 
thereto.]] 

"ROD" shall mean the EPA 
or Operable Unit at 
RegIOlial Administrator, 
all attachments . ' 

k. "Plaintiff[s]" shall mean the United States (and 
the State]. 

1. "Section" shall mean a portion of this Consent 
Decree identified by a roman numeral. 

m. "Settling Defendants" shall mean [ins~rt names of 
settling parties, or only if very numerous, "those parties 
identified in Appendix A."] 

n. "Site" shall mean the Superfund site, 
encompassing approximately ~~ acres, located at (insert address 
or description of location] in (insert City, County, State], and 
[insert either "depicted more clearly on the map included in 

5 If the past costs settlement is partial, it may be 
necessary to continue the definition with a brief description of 
the past response action(s) which are being paid for or 
compromised, such as: "· •• for the response action described 
in the Record of Decision for the First Operable Unit at the Site 
dated " or "for the removal action described in the 
action memorandum for the Site dated " Exercise care in 
describing the activities covered, as this description may affect 
the scope of the covenant not to sue and contribution protection. 
For clarity, the des~ription of the past response action may need 
to indicate which response actions are not included within the 
definition of Past Response Costs. Check to be sure that the 
date used i~µt~, d~~lnition of Past Response Costs does not 
inadverten~lty incfu~costs that are outside the scope of the 
definitionJ .fn some cases, it may be useful to attach a · 
standard, Regionally-prepared cost summary listing the costs that 
are within the scope of the definition. This may be done: 1) to 
be sure that no confusion arises as to which costs are being 
compromised; or 2) to indicate which outstanding past cost claims 
are being resolved through the settlement, i.e., to indicate that 
the recovered costs are to be applied to particular portions of 
the debt. 
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Appendix B" or "designated by the following property description: 
t II ) ------

of 
[_. "State" shall mean the State [or Commonwealth] 

• J ------
[[ . "State Past Response Costs" shall mean all 

costs, including but not limited to direct and indirect costs, 
together with accrued interest, that the State of has 
paid through [insert date] in response to the release or 
threatened release of hazardous substances at or in connection 
with the Site, but not including amounts reimbursed to the State 
by EPA.)] 

o. "United States" shall mean the United States of 
America, including it departments, agencies and 
instrumentalities. 

V. RBIKBORSBHBN'l' OP RBSPOHSB COSTS 

[NOTB: If the amount to be paid is $10,000 or greater, payment 
should be made by electronic funds transfer usinq the f ollovinq 
Paragraph 4.) 

4. Payment of Past Response Costs to the EPA Hazardous 
Substance Superfund. Within 30 days of entry of this Consent 
Decree, Settling Defendants shall pay to the EPA Hazardous 
Substance Superfund $ in reimbursement of Past Response 
Costs, plus an additional sum for Interest on that amount 
calculated from the date set forth in the dff inition of Past 
Response Costs through the date of payment. Payment shall be 
made by FedWire Electronic Funds Transfer ("EFT") to the u.s. 
Department of Justice account in accordance with current EFT 
procedures, referencing USAO File Number , the EPA 
Region and Site Spill ID Number (insert 4-digit number, 
first 2 numbers represent the Region (01-10), second 2 numbers 
represent the Region's Site/Spill Identification number], and DOJ 
Case Number • Payment shall be made in accordance 
with instructions provided to Settling Defendants by the 
Financial Litigation Unit of the U.S. Attorney's Office in the 
District of following lodging of the Consent Decree. 
Any payments received by the Department of Justice after 4:00 

6 As an alternative to calculation and payment of interest 
from the Past Response Costs date through the date of payment, 
settling defendants may agree to place the amount agreed upon 
into an interest-bearing escrow account to be disbursed to EPA 
upon entry of the consent decree. If this method is used, 
accrued interest from the Past Response Costs date through the 
date the escrow account is created should be calculated and 
included in the escrow deposit. 
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p.m. Eastern Time shall be credited on the next business day. 
Settling Defendants shall send notice to EPA and DOJ that payment 
has been made in accordance with Section XI (Notices and 
Submissions) and to [insert names and mailing addresses of the 
Regional Financial Management Officer and any other receiving 
officials at EPA]. 

[HOTB: If the amount to be paid is less than $10,000, payment 
should be made by check usinq the followinq alternative Paraqraph 
4.] 

4. Pavment of Past Response Costs to the EPA Hazardous 
Substance Superfund. Within 30 days of entry of this Consent 
Decree, Settling Defendants shall pay to the EPA Hazardous 
Substance Superfund $ in reimbursement of Past Response 
Costs, plus an additional sum for Interest on that amount 
calculated from the date set forth in the definition of Past 
Response Costs through the date of payment. Payment shall be 
made by certified check or checks or cashier's check or checks 
made payable to "U.S. Department of Justice," referencing the 
name and address of the party making payment, the EPA Region and 
Site Spill ID Number [insert 4-digit number, first 2 
numbers represent the Region (01-10), second 2 numbers represent 
the Region's Site/Spill Identification number], USAO File Number 

, and DOJ Case Number Settling Defendants 
._,....__,....~~--,,. 

shall send the check[s] to: 

[Insert address of Financial Litigation Unit of U.S. 
Attorney's Office for the District in which the Consent 
Decree will be entered] 

Settling Defendants shall send notice that such payment has been 
made to EPA and DOJ in accordance with Section XI (Notices and 
Submissions) and to [insert names and mailing addresses of the 
Regional Financial Management Officer and any other receiving 
officials at EPA]. 

[NOTB: If payment i• to be made to a State, insert the follovinq 
optional para~~.] . . . 

([~··· PaYJH!nt of Past Response Costs to the State. Within 
30 days of entry of this Consent Decree, Settling Defendants 
shall pay to'the State $ - , in the form of a certified 
check or checks or cashier's check or checks, in reimbursement of 
State Past Response Costs. The check(s] shall be made payable to 

and shall reference (inser~ name of case]. Settling 
Defendants shall send the check[s] to: 

(Insert address provided by State]] 
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VI. lAILUBB TO COMPLY WITH RBOUIRBME!ITS OP COHSEHT DBCRBB 

5. Interest on Late Payments. In the event that any 
payment(s] required by Section V (Reimbursement of Response 
Costs) or Section VI, Paragraph 6 (Stipulated Penalty), are not 
received when due, Interest shall continue to accrue on the 
unpaid balance through the date of payment. 

6. Stipulated Penalty. 

a. If any amounts due to EPA (or to the State] under 
this Consent Decree are not paid by the required date, Settling 
Defendants shall pay to EPA [, or to the State if the delayed 
payment is for State Past Response costs,] as a stipulated 
penalty, in addition to the Interest required by Paragraph 5, 
$ per violation per day that such payment is late. 

[[~· If Settling Defendants do not comply with 
Section (Site Access), Section (Access to Information), 
or Section ~- [insert cross-reference to any other non-payment 
requirements for which a stipulated penalty applies], Settling 
Defendants shall pay to EPA, as a stipulated penalty, $ per 
violation per day of such noncompliance.]] 

[HOTB: Escalating payment schedules may be used in Paragraph 
6(a) and in the optional paragraph immediately above concerning 
stipulated penalties for violations of non-payment requirements 
of the consent decree.] 

b. Stipulated penalties are due and payable within 30 
days of the date of the demand for payment of the penalties by 
EPA (or the State]. All payments to EPA under this Paragraph 
shall be made by certified or cashier's check made payable to 
"EPA Hazardous Substance Superfund" and shall be sent to: 

(Insert Regional Lockbox number and address] 

All payments shall.±~dicate that the payment is for stipulated 
penal ties a.rid ~~o·ll. 'feference the name and address of the party 
making paymen~ 1rtbe EPA Region and Site Spill ID Number --~~ 
[insert 4-di~i~ nWnber, first 2 numbers represent the Region (01-
10), sec:Ond 2 nmftbers represent the Region's Site/Spill 
Identification number), USAO File Number , and DOJ Case 
Number copies of check(s) paid pursuant to this 
Paragraph, and any accompanying transmittal letter(s], shall be 
sent to EPA and DOJ as provided in Section XI (Notices and 
Submissions) and to (insert title and address of Regional 
Financial Management Officer and any other receiving official at 
EPA]. 

(HOTB: If applicable, insert state payment instructions for 
stipulated penalties for failure to pay state Past Response 
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Costs.) 

c. Penalties shall accrue as provided in this 
Paragraph regardless of whether EPA [or the State] has notified 
Settling Defendants of the violation or made a demand for 
payment, but need only be paid upon demand. All penalties shall 
begin to accrue on the day after complete performance is due or 
the day a violation occurs, and shall continue to accrue through 
the final day of correction of the noncompliance or completion of 
the activity. Nothing herein shall prevent the simultaneous 
accrual of separate penalties for separate violations of this 
Consent Decree. 

7. If the United states (or the State] brings an acti~n to 
enforce this Consent Decree, Settling Defendants shall reimburse 
the United States (and the State] for all costs of such action, 
including but not limited to costs of attorney time. 

a. Payments made under Paragraphs 5-7 shall be in addition 
to any other remedies or sanctions available to Plaintiff [s] by 
virtue of Settling Defendants' failure to comply with the 
requirements of this Consent Decree. 

9. The obligations of Settling Defendants to pay amounts 
owed the United States [and the State] under this Consent Decree 
are joint and several. In the event of the failure of any one or 
more Settling Defendants to make the payments required under this 
Consent Decree, the remaining Settling Defendants shall be 
responsible for such payments. 

10. Notwithstanding any other prov1s1on of this Section, 
the United States may, in its unreviewable discretion, waive 
payment of any portion of the stipulated penalties that have 
accrued pursuant to this Consent Decree. 

VII. COJBIANT NOT TO SUB BY PLAINTIPP[SJ 

11. Covenant Npt to Sue bv United States. Except as 
specif icalPy p~ovided in Paragraph 12 (Reservation of Rights by 
United States); t.pe United States covenants not to sue Settling 
Defendants 'P,irsuant to Section 107(a) of CERCLA, 42 u.s.c. S 
9607(a), to recover Past Response Costs. This covenant not to 
sue shall take effect.-upon receipt by EPA of all payments 
required by Section V, Paragraph 4 (Payment of Past Response 
Costs to the United States) and Section VI, Paragraphs 5 
(Interest on Late Payments) and 6(a) (Stipulated Penalty for Late 
Payment). This covenant not to sue is conditioned upon the 
satisfactory performance by Settling Defendants of their 
obligations under this Consent Decree. This covenant not to sue 
extends only to Settling Defendants and does not extend to any 
other person. 
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12. Reservation of Rights by United States. The covenant 
not to su- set forth in Paragraph 11 does not pertain to any 
matters other than those expressly specified therein. The United 
States reserves, and this Consent Decree is without prejudice to, 
all rights against Settling Defendants with respect to all other 
matters, including but not limited to: 

a. liability for failure of Settling Defendants to 
meet a requirement of this Consent Decree; 

b. liability for damages for injury to, destruction 
of, or loss of natural resources, and for the costs of any 
natural resource damage assessments; 

c. criminal liability; 

d. liability for injunctive relief or administrative 
order enforcement under Section 106 of CERCLA, 42 u.s.c. S 6906; 
and 

e. liability for costs incurred or to be incurred by 
the United States that are not within the definition of Past 
Response Costs. 

[HOTB: If the State is a co-plaintiff, insert separate 
paragraphs for the state's covenant not to sue settling 
defendants and reservation of rights.] 

VIII. COVENANT HOT TO SUB BY SETTLING- DBPEHDAH'l'S 

13. Settling Defendants covenant not to sue and agree not 
to assert any claims or causes of action against the United 
States (or the State], or its [their] contractors or employees, 
with respect to Past Response Costs (and state Response Costs] or 
this Consent Decree, including but not limited to: 

a. any direct or indirect claim for reimbursement from 
the Hazardous Substance superfund based on Sections 106(b) (2), 
107, 111, 112, or 113.of CERCLA, 42 u.s.c. SS 9606(b) (2), 9607, 
9611, 9612, or 9613, or any other provision of law; 

'. . 
'b. '.any clatm arising out of response actions at the 

Site for _wh\9h "·tJi~, Paet Response Costs were incurred; and 

c. any claim against the United States pursuant to 
Sections 107 and 113 of CERCLA, f2 u.s.c. SS 9607 and 9613, 
relating to Past Response Costs. 

7 The settlement should, wherever possible, release or 
resolve any claims by settling defendants against the United 

(continued ••• ) 
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14. Nothing in this Consent Decree shall be deemed to 
constitute approval or preauthorization of a claim within the 
meaning of Section 111 of CERCLA, 42 u.s.c. S 9611, or 40 C.F.R. 
300.?00(d). 

IX. EPPBCT OP SBTTLBMBllT/COHT1lIB1J'l'IOH PROTECTION 

15. Nothing in this consent Decree shall be construed to 
create any rights in, or grant any cause of action to, ~ny person 
not a Party to this Consent Decree. Each of the Parties 
expressly reserves any and all rights (including, but not limited 
to, any right to contribution), defenses, claims, demands, and 
causes of action which each Party may have with respect to any 
matter, transaction, or occurrence relating in any way to the 
Site against any person not a Party hereto. 

' 
16. The Parties agree, and by entering this Consent Decree 

this Court finds, that settli~g Defendants are entitled, as of 
the effective date of this Consent Decree, to protection from 
contribution actions or claims as provided by Section 113(f)(2) 
of CERCLA, 42 u.s.c. S 9613(f)(2), for "matters addressed" in 
this Consent Decree. The "mattirs addressed" in this Consent 
Decree are Past Response Costs. 

17. Each settling Defendant agrees that, with respect to 
any suit or claim for contribution brought by it for matters 
related to this Consent Decree, it will notify EPA and DOJ (and 
the State] in writing no later than 60 days prior to the 
initiation of such suit or claim. Each Settling Defendant also 
agrees that, with respect to any suit or claim for contribution 
brought against it for matters related to this Consent Decree, it 
will notify EPA and DOJ (and the State] in writing within 10 days 
of service of the complaint or claim upon it. In addition, each 
Settling Defendant shall notify EPA and DOJ [and the State] 
within 10 days of service or receipt of any Motion for Summary 

7 ( ••• continued) 
States related to the site. Where a claim is asserted by a 
potentially responsible party, or the Region has any information 
suggesting federal agency liability, all information relating to 
potential federal liability should be provided to the affected 
agency and DOJ as soon as possible in order to resolve any such 
issues in the settlement. Settlement of any federal liability 
will require additional revisions to this document, ~nd model 
language will be provided separately. Only in exceptional 
circumstances where federal liability cannot be resolved in a 
timely manner in the settlement should this provision be deleted 
and private parties be allowed to reserve their rights. 

8 In exceptional situations, different coverage may apply. 
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Judgment, and within 10 days of receipt of any order from a court 
setting a case for trial, for matters related to this Consent 
Decree. 

18. In any subsequent administrative or judicial proceeding 
initiated by the United States [or the state) for injunctive 
relief, recovery of response costs, or other relief relating to 
the Site, Settling Defendants shall not assert, and may not 
maintain, any defense or claim based upon the principles of 
waiver, res judicata, collateral estoppel, issue preclusion, 
claim-splitting, or other defenses based upon any contention that 
the claims raised by the United States (or the State] in the 
subsequent proceeding were or should have been brought in the 
instant case; provided, however, that nothing in this Paragraph 
affects the enforceability of the Covenant Not to Sue by 
Plaintiff [s] set forth in section VII. 

[~· SITE ACCESS] 9 

[[~· Commencing upon the date of lodging of this Consent 
Decree, Settling Defendants agree to provide the United States 
[, the State,] and its (their] representatives, including EPA and 
its contractors, access at all reasonable times to the Site and 
to any other property owned or controlled by Settling Defendants 
to which access is determined by EPA (or the state] to be 
required for the implementation of this consent Decree, or for 
the purpose of conducting any response activity related to the 
Site, including but not limited to: 

a. Monitoring of investigation, removal, remedial or 
other activities at the Site; 

b. Verifying any data or information submitted to the 
United states (or the state]; 

c. Conducting investigations relating to contamination 
at or near the Site; 

d. Obtaining samples; 

e. Assessing the need for, planning, or implementing 

9 Include this section if 1) access to the site is needed 
and 2) the site owner is a settling defendant or other settling 
defendants control access to the site or to any other property to 
which access is needed. Renumber sections and paragraphs as 
necessary. If any af the settling defendants will need to 
provide institutional controls as part of any response act~on, 
include such a provision within this section and change the name 
of this section to Site Access/Institutional controls. 
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response actions at or near the Site; (and] 

f. Inspecting and copying records, operating logs, 
contracts, or other documents maintained or generated by Settling 
Defendants or their agents, consistent with Section (Access 
to Information) . ~-

[HOTB: If institutional controls or any other provisions 
requiring monitorinq are included in the decree, also include the 
following subparaqraph q.J 

(g. Assessing Settling Defendants' compliance with 
this Consent Decree.] 

• Notwithstanding any provision of this Consent Decree, 
the united States (and the State) retain(s] all of its [their] 
access authorities and rights, including enforcement authorities 
related thereto, under CERCLA, the Resource conservation and 
Recovery Act, 42 u.s.c. S 6927, and any other applicable statutes 
or regulations. 

Notice of Obligations to Successors-in-Title. 

a. Within 15 days after entry of this consent Decree, 
[Owner Settling Defendants) shall record (insert either "a 
certified copy of this consent Decree" or "a notice of the entry 
of this Consent Decree"] with the Recorder's Office (or Registry 
of Deeds or other appropf~ate office], County, 
State of . Thereafter, each deed, title, or 
other instrument conveying an interest in the property included 
in the Site shall contain a notice stating that the property is 
subject to this consent Decree (and any lien retained by the 
United States) and shall reference the recorded location of the 
Consent Decree and any restrictions applicable to the property 
under this Consent Decree. 

b. The obligations of each (Owner Settling Defendant] 
with respect to the provision of access under Section (Site 
Access) (and the implementation of institutional controls under 
Paragraph } shall be binding upon any and all Settling 
Def endant~-atid upon any and all persons who subsequently acquire 
any such interest or portion thereof (hereinafter "Successors
in-Ti tle"). Within 15 days after the entry of this Consent 
Decree, each (Owner Settling Defendant] shall record at the 

10 If an institutional controls provision is included in 
this section, this paragraph should be amended to require the 
owner settling defendants to record in the chain of title a 
restrictive covenant that specifies the institutional controls. 
The institutional controls to be implemented should be described 
in an appendix to this decree. 
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Recorder's Office (or Registry of Deeds or other appropriate 
off ice where land ownership and transfer records are maintainted 
for the property) a notice of obligation to provide access under 
Section ~- (Site Access) and related covenants, if any. Each 
subsequent instrument conveying an interest to any such property 
included in the Site shall reference the recorded location of 
such notice and covenants applicable to the property. 

c. Any (Owner Settling Defendant] and any Successor
in-Title shall, at least JO days prior to the conveyance of any 
such interest, give written notice of this Consent Decree to the 
grantee and written notice to EPA [and the State] of the proposed 
conveyance, including the name and address of the grantee, and 
the date on which notice of the Consent Decree was given to the 
grantee. In the event of any such conveyance, the Settling · 
Defendants' obligations under this Consent Decree, including 
their obligation to provide or secure access pursuant to Section 
~-(Site Access), shall continue to be met by Settling 
Defendants. In no event shall the conveyance of an.interest in 
property that includes, or is a portion of, the Site release or 
otherwise affect the liability of Settling Defendants to comply 
with this Consent Decree.)) 

[~· ACCBSS TO IHJ'OR.MATION11 ] 

[[~· Settling Defendants shall provide to EPA [and the 
state], upon request, copies of all documents and information 
within their possession or control or that of their contractors 
or agents relating to activities at the Site (or to the 
implementation of this Consent Decree), including, but not 
limited to, sampling, analysis, chain of custody records, 
manifests, trucking logs, receipts, reports, sample traffic 
routing, correspondence, or other documents or information 
related to the Site. 

Confidential Business Information and Privileged 
Documents. 

a, Settlillfl Defendants may assert business 
conf iden~ia}!t~ claims covering part or all of the documents or 
informatiol'l aubilitted to Plaintiff [s] under this consent Decree 
to the extent~permitted by and in accordance with Section 
104(e) (7) ot CERCLA, 42 u.s.c. § 9604(e) (7), and 40 c.F.R. 
2.203(b). Documents or information determined to be confidential 
by EPA will be accorded the protection specified in 40 C.F.R. 

11 Include this section only if settling defendants have 
been or will be involved in cleanup efforts at the site or if 
they may possess information which may assist the Agency in its 
cleanup or enforcement efforts. 
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Part ~,~Subpar~ 8. If no claim of confidentiality accompanies 
document$ o~ information when they are submitted to EPA (and the 
state], or if EPA has notified settling Defendants that the 
documents or information are not confidential under the standards 
of Section 104(e) (7) of CERCLA, the public may be given access to 
such documents or information without further notice to Settling 
Defendants. 

b. Settling Defendants may assert that certain 
documents, records or other information are privileged .under the 
attorney-client privilege or any other privilege recognized by 
federal law. If Settling Defendants assert such a privilege in 
lieu of providing documents, they shall provide Plaintiff (s] with 
the following: 1) the title of the document, record, or . 
information; 2) the date of the document, record, or information; 
3) the name and title of the author of the document, record, or 
information; 4) the name and title of each addressee and 
recipient; 5) a description of the subject of the document, 
record, or information; and 6} the privilege asserted. However, 
no documents, reports or other information created or generated 
pursuant to the requirements of this or any other consent decree 
with the United States shall be withheld on the grounds that they 
are privileged. If a claim of privilege applies only to a 
portion of a document, the document shall be provided to 
Plaintiff [s] in redacted form to mask the privileged information 
only. Settling Defendants shall retain all records and documents 
that they claim to be privileged until the United States has had 
a reasonable opportunity to dispute the privilege claim and any 
such dispute has been resolved in the Settling Defendants' favor. 

No claim of confidentiality shall be made with respect 
to any data, including but not limited to, all sampling, 
analytical, monitoring, hydrogeologic, scientific, chemical, or 
engineering data, or any other documents or information 
evidencing conditions at or around the Site.]] 

z. R!TBNTION OP RBCORDS12 

19. Until years after the entry of this Consent Decree, 
each Settling Defendant shall preserve and retain all records and 
documents now in its possession or control, or which come into 
its possession or control, that relate in any manner to response 
actions taken at the Site or the liability of any person for 
response actions conducted and to be conducted at the Site, 
regardless of any corporate retention policy to the contrary. 

20. After the conclusion of the document retention period 

12 Renumber this section and all following section headings 
and paragraph numbers if either of the optional sections on Site 
Access or Access to Information is included. 
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in the preceding paragraph, Settling Defendants shall notify EPA 
and DOJ [and the State] at least 90 days prior to the destruction 
of any such records or documents, and, upon request by EPA or DOJ 
[or the Stat:e]., Settling Defendants shall deliver any such 
records or documents to EPA (or the State]. Settling Defendants 
may assert that certain documents, records, or other information 
are privileged under the attorney-client privilege or any other 
privilege recognized by federal law. If Settling Defendants 
assert such a privilege, they shall provide Plaintiff [s] with the 
following: 1) the title of the document, record, or information; 
2) the date of the document, record, or information; 3). the name 
and title of the author of the document, record, or information; 
4) the name and title of each addressee and recipient; 5) a 
description of the subject of the document, record, or 
information; and 6) the privilege asserted. However, no 
documents, reports, or other information created or generated 
pursuant to the requirements of this or any other consent decree 
with the United States shall be withheld on the grounds that they 
are privileged. If a claim o( privilege applies only to a 
portion of a document, the document shall be provided to 
Plaintiff [s] in redacted form to mask the privileged information 
only. Settling Defendants shall retain all records and documents 
that they claim to be privileged until the United States has had 
a reasonable opportunity to dispute the privilege claim and any 
such dispute has been resolved in the Settling Defendants' favor. 

21. By signing this Consent Decree, each Settling Defendant 
certifies individually that, to the best of its knowledge and 
belief, it has: 

a. conducted a thorough, comprehensive, good faith 
search for documents, and has fully and accurately disclosed to 
EPA, all information currently in its possession, or in the 
possession of its officers, directors, employees, contractors or 
agents, which relates in any way to the ownership, operation or 
control of the Site, or to the ownership, possession, generation, 
treatment, transportation, storage or disposal of a hazardous 
substance, pollutant or contaminant at or in connection with the 
Site; 

b. not altered, mutilated, discarded, destroyed or 
otherwise disposed of any records, documents or other information 
relating to its potential liability regarding the Site, after 
notification of potential liability or the filing of a suit 
against the Settling Defendant regarding the Site; and 

c. fully complied with any and all EPA requests for 
information regarding the Site pursuant to Sections 104(e) and 
122(e) ~f CERCLA, 42 u.s.c. §§ 9604(e) and 9622(e) [insert, if 
applicable, ", and Section 3007 of RCRA, 42 u.s.c. § 6927"]. 
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XI. NOTICES AND SUBMISSIONS 

22. Whenever, under the terms of this Consent Decree, 
notice is required to be given or a document is required to be 
sent by one party to another, it shall be directed to the 
individuals at the addresses specified below, unless those 
individuals or their successors give notice of a change to the 
other Parties in writing. Written notice as specified herein 
shall constitute complete satisfaction of any written notice 
requirement of the Consent Decree with respect to the United 
States, EPA, DOJ, [the State,] and Settling Defendants, 
respectively. 

As to the United States: 

As to DOJ: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice (DJ # ) 
P.O. Box 7611 
Washington, o.c. 20044-7611 

As to EPA: 

(Insert names and addresses of EPA Regional 
contacts, usually the ORC attorney and the 
RPM or Project Coordinator] 

[As to the State: 

Insert name and address of State contact if the 
State is a party to the Consent Decree] 

As to Settling Defendants: 

[Insert name of one person who will serve as 
the contact for all Settling Defendants] 

XII. RBTBNTION OP JQRISDICTION 

23. This Court shall retain jurisdiction over this matter 
for the purpose of interpreting and enforcing the terms of this 
consent Decree. 

XIII. IlfTEGRATIONf/APPBNDICBS] 

24. This consent Decree and its appendices constitute the 
final, complete an~ exclusive agreement and understanding among 
the Parties with respect to the settlement embodied in this 
Consent Decree. The Parties acknowledge that there are no 
representations, agreements or understandings relating to the 
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settlement other than those expressly contained in this Consent 
Decree. [The following appendices are attached to and 
incorporated into this Consent Decree: "Appendix A" is the 
complete list of Settling Defendants; and "Appendix B" is the map 
of the Site.] 

XIV. LODGING AND OPPORTUNITY POR PUBLIC COMMENT 

25. This Consent Decree shall be lodged with the Court for 
a period of not less than 30 days for public notice and comment. 
The United States reserves the right to withdraw or withhold its 
consent if the comments regarding the Consent Decree disclose 
facts or considerations which indicate that this Consent Decree 
is inappropriate, improper, or inadequate. Settling Defendants 
consent to the entry of this Consent Decree without further· 
notice. 

26. If for any reason this Court should decline to approve 
this Consent Decree in the form presented, this agreement is 
voidable at the sole discretion of any party and the terms of the 
agreement may not be used as evidence in any litigation between 
the Parties. 

XV. BPPBCTIVB DATB 

27. The effective date of this Consent Decree shall be the 
date upon which it is entered by the Court. 

XVI. SIGHATORIES/SERVICB 

28. Each undersigned representative of a Settling Defendant 
to this Consent Decree and the (Assistant AttorpfY General for 
the Environment and Natural Resources Division] of the United 
States Department of Justice (insert State official] certifies 
that he or she is authorized to enter into the terms and 
conditions of this Consent Decree and to execute and bind legally 
such Party to this document. 

29. Each Settling Defendant hereby agrees not to oppose 
entry of this Consent Decree by this Court or to challenge any 
provision of this Consent Decree, unless the United States has 
notified Settling Defendants in writing that it no longer 
supports entry of the Consent Decree. 

13 Substitute Chief, Environmental Enforcement Section, 
where the case involves less than $1 million and at least 
$500,000 is being recovered by settlement. Note also that 
Associate Attorney General approval is required if the difference 
between the total amount of the claim and the amount of the 
settlement exceeds $2 million or 15% of claim (whichever is 
greater). See 28 CFR 0.160. 
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JO. Each Settling Defendant shall identify, on the attached 
signature page, the name and address of an agent who is 
authorized to accept service of process by mail on behalf of that 
Party with respect to all matters arising under or relating to 
this Consent Decree. settling Defendants hereby agree to accept 
service in that manner and to waive the formal service 
requirements set forth in Rule 4 of the Federal Rules of Civil 
Procedure and any applicable local rules of this Court, including 
but not limited to, service of a summons. 

SO ORDERED THIS --- DAY OF --------' 19_ 

United States District Judge 
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the 
matter of [insert case name and civil action number], relating to 
the Superfund Site. 

Date: 

14 See supra n. 13. 

FOR THE UNITED STATES OF AMERICA 

[Name] 
Assistant Attorney Genera1 1

' 
Environment and Natural Resources 

Division 
U.S. Department of Justice 
Washington, o.c. 20530 

[NAME) 
United states Attorney 
[Address] 

[NAME] 
Attorney 
Environmental Enforcement Section 
Environment and Natural Resources 

Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 
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(Name] 
Assistant Administrator for 

Enforcement and Compliance 
Assurance 

U.S. Environmental Protection 
Agency 

401 M Street, s.w. 
Washington, o.c. 20460 

(Name] 
Regional Administrator, Region ( ] 
U.S. Environmental Protection 

Agency 
· [Address) 

(Name] 
Assistant Regional Counsel 
u.s. Environmental Protection 

Agency 
(Address] 

15 Include AA-OECA signature block only if he or she has a 
concurrence role under Delegation No. 14-13-B. 
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((THE UNDERSIGNED PARTY enters into this Consent Decree in the 
matter of [insert case name and civil action number], relating to 
the Superfund Site. 

Date: 

FOR THE STATE OF [ 

[Names and addresses of State 
signatories]] 

] 



24 

THE UNDERSIGNED PARTY enters into this Consent Decree in the 
matter of [insert case name and civil action number], relating to 
the Superfund Site. 

Date: 

FOR DEFENDANT 

[Names and address of Defendant's 
signatories) 

Agent Authorized to Accept Service on Behalf of Above
signed Party: 

Name: 

Title: 

Address: 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
MODEL CERCLA SECTION 122(h) (1) AGREEMENT 

POR RECOVERY OF PAST RESPONSE COSTS 

This model and any internal procedures adopted for its 
implementation and use are intended as guidance for employees of 
the U.S. Environmental Protection Agency. They do not constitute 
rulemaking by the Agency and may not be relied upon to create a 
right or a benefit, substantive or procedural, enforceable at law 
or in equity, by any person. The Agency may take action at 
variance with this model or its internal implementing procedures. 
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XODEL CERCLA SECTION 122(h) (1) AGREEMENT 
POR RECOVERY or PAST RESPONSE COSTS 

IN THE MATTER OF: 

[Site Name] 
[City, County, Sta~e) 

(Names of Settling Parties] 
SETTLING PARTIES 

) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~~} 

AGREEMENT FOR RECOVERY 
OF PAST RESPONSE COSTS 

U.S. EPA Region ~~ 
C~RCLA Docket No. 

PROCEEDING UNDER SECTION 
122(h) (1) OF CERCLA 
42 u.s.c. § 9622 (h) (1) 

I. JURISDICTION 

1. This Agreement is entered into pursuant to the authority 
vested in the Administrator of the U.S. Environmental Protection 
Agency ("EPA") by Section 122(h) (1) of the Comprehensive 
Environmental Response, Compensation, and Liability Act of 1980, 
as amended ("CERCLA"), 42 u.s.c. § 6922(h)(l), which authority 
has been delegated to the Regional Administrators of the EPA by 
EPA Delegation No. 14-14-D. [NOTE: Also reference any internal 
Reqional redeleqations of authority under 14-14-D.] 

2. This Agreement is made and entered into by EP~ and the 
[insert names or reference attached appendix listing settling 
parties] ("Settling Parties"). Each Settling Party consents to 
and will not contest EPA's jurisdiction to enter into this 
Agreement or to implement or enforce its terms. 

II. BACICGROtJND 

3. This Agreement concerns the [insert Site name] {"Site") 
located in [insert Site location]. EPA alleges that the Site is 
a "facility" as defined by section 101(9) of CERCLA, 42 u.s.c. § 
9601(9). 

4. In response to the release or threatened release of 
hazardous substances at or from the Site, EPA undertook response 
actions at the Site pursuant to Section 104 of CERCLA, 42 u.s.c. 
S 9604. [NOTE: A briet description of the release or threatened 
release and of the response action_s undertaken may be included.] 

5. In performing this response action, EPA incurred 
response costs at or in connection with the Site. 

6. EPA alleges that Settling Parties are responsible 
parties pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 
9607(a}, and are jointly and severally liable for response costs 
incurred at or in connection with the Site. 
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[NOTE: If Attorney General approval is not required for this 
settlement because total past and projected response costs of the 
united States at the site are not expected to exceed $500,000, 
excludinq interest, insert the follovinq paraqraph and.renumber 
all subsequent paraqraphs.] 

(~· The Regional Administrator of EPA Region ~~' or 
his/her delegatee, has determined that the total past and 
projected response costs of the United States at or in connection 
with the Site will not exceed $500,000, excluding interest.] 

7. EPA and Settling Parties desire to resolve Settling 
Parties' alleged civil liability for Past Response Costs without 
litigation and without the admission or adjudication of any issue 
of fact or law. 

III. PARTIES BOOND 

a. This Agreement shall be binding upon EPA and upon 
Settling Parties and their (heirs], successors and assigns. Any 
change in ownership or corporate or other legal status of a 
Settling Party, including but not limited to, any transfer of 
assets or real or personal property, shall in no way alter such 
Settling Party's responsibilities under this Agreement. Each 
signatory to this Agreement certifies that he or she is 
authorized to enter into the terms and conditions of this 
Agreement and to bind legally the party represented by him or 
her. 

IV. DE7INITIONS 

9. Unless otherwise expressly provided herein, terms used 
in this Agreement which are defined in CERCLA or in regulations 
promulgated under CERCLA shall have the meaning assigned to them 
in CERCLA or in such regulations. Whenever terms listed below 
are used in this Agreement or in any appendix attached hereto, 
the following definitions shall apply: 

a. "CERCLA" shall mean the Comprehensive Environmental 
Response, compensation, and Liability Act of 1980, as amended, 42 
U.S.C. § 9601, et seq. 

b. "Agreement" shall mean this Agreement and any 
attached appendices. In the event of conflict between this 
Agreement and any appendix, the Agreement shall control. 

c. "Day" shall mean a calendar day. In computing any 
period of time under this Agreement, where the last day would 
fall on a Saturday, Sunday, or federal holiday, the period shall 
run until the close of business of the next working day. 
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d. "EPA" shall mean the United States Environmental 
Protection Agency and any successor departments, agencies or 
instrumentalities of the United States. 

e. "Interest" shall mean interest at the current rate 
specified for interest on investments of the Hazardous Substance 
Superfund established by 26 u.s.c. § 9507, compounded annually?" 
October l of each year, in accordance with 42 u.s.c. § 9607(a). 

f. "Paragraph" shall mean a portion of this .Agreement 
identified by an arabic numeral or a lower case letter. 

g. "Parties" shall mean EPA and the Settling Parties. 

h. "Past Response Costs" shall mean all costs, 
including but not limited to direct and indirect costs, that EPA 
or the U.S. Department of Justice on behalf of EPA has paid at or 
in connection with the Site through [insert d~te], plus accrued 
Interest on all such costs through such date. 

1 The Superfund currently is invested in 52-week MK bills. 
The interest rate for these MK bills changes on October l of each 
year. To obtain the current rate, contact Vince Velez, Office of 
Administration and Resource Management, Financial Management 
Division, Superfund Accounting Branch, at (202) 260-6465. 

2 If the past costs s~ttlement is partial, it may be 
necessary to continue the definition with a brief description of 
the past response action(s) which are being paid for or 
compromised, such as: "· .. for the response action described 
in the Record of Decision for the First Operable Unit at the Site 
dated " or "for the removal action described in the 
action memorandum for the Site dated ." Exercise care in 
describing the activities covered, as this description may affect 
the scope of the covenant not to sue and contribution protection. 
For clarity, the description of the past response action may need 
to indicate which response actions are not included within the 
definition of Past Response Costs. Check to be sure that the 
date used in the definition of Past Response Costs does not 
inadvertently include costs that are outside the scope of the 
definition. In some cases, it may be useful to attach a 
standard, Regionally-prepared cost summary listing the costs that 
are within the scope of the definition. This may be done: 1) to 
be sure that no confusion arises as to which costs are being 
compromised; or 2) to indicate which outstanding past cost claims 
are being resolved through the settlement, i.e., to indicate that 
the recovered costs ·are to be applied to particular portions of 
the debt. 
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i. ''Section" shall mean a portion of this Agreement 
identified by a roman numeral. 

j. "Settling Parties" shall mean [insert names of 
settling parties, or if very numerous, "those parties identified 
in Appendix_."] 

k. "Site" shall mean the Superfund site, 
encompassing approximately ~- acres, located at [insert address 
or description of location] in [insert City, county, State], and 
(insert either "depicted more clearly on the map included in 
Appendix " or "designated by the following property 
description: • 11 J 

1. "United States" shall mean the United States of 
America, including it departments, agencies and 
instrumentalities. 

V. REIMBURSEMENT OP' RESPONSE COSTS 

10. Within 30 days of the effective date of this Agreement, 
the Settling Parties shall pay to the EPA Hazardous Substance 
Superfund $ in reimbursement of Past Response Costs, plus 
an additional sum for Interest on that amount calculated from the 
date set forth in thj definition of Past Response Costs through 
the date of payment. 

11. Payments shall be made by certified or cashier's check 
made payable to "EPA Hazardous Substance superfund. 11 Each check 
shall reference the name and address of the party making payment, 
the Site name, the EPA Region and Site/Spill ID Number 
[insert 4-digit number, first 2 numbers represent the Region (01-
10), second 2 numbers represent the Region's Site/Spill 
Identification number], and the EPA docket number for this 
action, and shall be sent to: 

EPA Superfund 
[Insert Regional Superfund lockbox number and address] 

12. At the time of payment, each Settling Party shall send 
notice that such payment has been made to: 

3 As an alternative to calculation and payment of interest 
from the Past Response Costs date through the date of payment, 
settling parties may agree to place the amount agreed upon into 
an interest-bearing· escrow account to be disbursed to EPA upon 
the effective date of the Agreement. If this method is used, 
accrued interest from the Past Response Costs date through the 
date the escrow account is created should be calculated and 
included in the escrow deposit. 
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(Insert name and address of Regional Attorney and/or 
Remedial Project Manager] 

VI. PAILURB TO COMPL ·: WITH AGREEMENT 

13. In the event that any payment required by Paragraph 10 
is not made when due, Interest shall continue to accrue on the 
unpaid balance through the date of payment. 

14. If any amounts due to EPA under Paragraph 10 are not 
paid by the required date, Settling Parties shall pay to EPA, as 
a stipulated penalty, in addition tc the Interest required by 
Paragraph 13, $ per violation per day that such payment is 
late. ~~ 

[[[NOTE: It the Aqraement includes any non-payment obliqations 
for which a stipulated penalty is due, insert, "If settlinq 
Parties do pot comply with [reference sections eontaininq non
payment obliqations], Settlinq Parties shall pay to EPA, as a 
stipulated penalty, $ per violation per day of such 
noncompliance." Bscalatlnq penalty payment schedules may be used 
for payment or non-payment obliqations.]] 

15. Stipulated penalties are due and payable within 30 days 
of the date of demand for payment of the penalties. All payments 
to EPA under this Paragraph shall be identified as "stipulated 
penalties" and shall made in accordance with Paragraphs 11 and 
12. 

16. Penalties shall accrue as provided above regardless of 
whether EPA has notified the Settling Parties of the violation or 
made a demand for payment, but need only be paid upon demand. 
All penalties shall begin to accrue on the day after performance 
is due, or the day a violation occurs, and shall continue to 
accrue through the final day of correction of the noncompliance 
or completion of the activity. Nothing herein shall prevent the 
simultaneous accrual of separate penalties for separate 
violations of this Agreement. 

17. In addition to the Interest and Stipulated Penalty 
payments required by this Section and any other remedies or 
sanctions available to EPA by virtue ~f Settling Parties' failure 
to comply with the requirements of t· 2 Agreement, any Settling 
Party who fails or refuses to comply ~th any term or condition 
of this Agreement shall be subject tr enforcement action pursuant 
to Section 122(h) (3) of CERCLA, 42 U. i.C. S 9622(h) (3). If the 
United States, on behalf of EPA, bri~;s an action to enforce this 
Agreement, Settling Parties shall reimburse the United States for 
all costs of such action, including but not limited to costs of 
attorney time. 

18. The obligatior.s of Settlinq Parties to pay amounts owed 
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to EPA under this Agreement are joint and several. In the event 
of the failure of any one or more Settling Parties to make the 
payments required under this Agreement, the remaining Settling 
Parties shall be responsible for such payments. 

19. Notwithstanding any other provision of this Section, 
EPA may, in its unreviewable discretion, waive payment of any 
portion of the stipulated penalties that have accrued pursuant to 
this Agreement. 

VII. COVENANT NOT TO SUB BY EPA 

20. Except as specifically provided in Paragraph 21 
(Reservations of Rights by EPA), EPA covenants not to sue 
Settling Parties pursuant to Section ,107(a) of CERCLA, 42 u.s.c. 
§ 9607(a), to recover Past Response Costs. This covenant shall 
take effect upon receipt by EPA of all amounts required by 
Section V (Reimbursement of Response Costs) and Section VI, 
Paragraphs 13 (Interest on Late Payments) and 14 (Stipulated 
Penalty for Late Payment). This covenant not to sue is 
conditioned upon the satisfactory performance by Settling Parties 
of their obligations under this Agreement. This covenant not to 
sue extends only to Settling Parties and does not extend to any 
other person. 

VIII. RESERVATIONS OP RIGHTS BY EPA 

21. The covenant not to sue by EPA set forth in Paragraph 
20 does not pertain to any matters other than those expressly 
identified therein. EPA reserves, and this Agreement is without 
prejudice to, all rights against Settling Parties with respect to 
all other matters, including but not limited to: 

a. liability for failure of Settling Parties to meet a 
requirement of this Agreement; 

b. liability for costs incurred or to be incurred by 
the United States that are not within the definition of Past 
Response Costs; 

c. liability for injunctive relief or administrative 
order enforcement under Section 106 of CERCLA, 42 u.s.c. § 9606; 

d. criminal liability; and 

e. liability for damages for in)ury to, destruction 
of, or loss of natural resources, and for the costs of any 
natural resource damage assessments. 

22. Nothing in this Agreement is intended to be nor shall 
it be construed as a release, cov~nant not to sue, or compromise 
of any claim or cause of action, administrative or judicial, 
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civil or criminal, past or future, in law or in equity, which the 
United States may have against any person, firm, corporation or 
other entity not a signatory to this Agreement. 

IX. COVENANT NOT TO SUB BY SETTLING PARTIES 

23. Settling Parties agree not to assert any claims or 
causes of action against the United States, or its contractors or 
employees, with respect to Past Response Costs or this Agreement, 
including but not limited to: 

a. any direct or indirect claim for reimbursement from 
the EPA Hazardous Substance Superfund established by 26 u.s.c. § 
9507, based on Sections 106(b)(2), 107, 111, 112, or 113 of 
CERCLA, 42 U.S.C. SS 9606(b)(2), 9607, 9611, 9612, or 9613, or 
any other provision of law; 

b. any claims arising out of the response actions at 
the Site for which the Past Response Costs were incurred; and 

c. any claim against the United States pursuant to 
Sections 107 and 113 of CERCLA, i2 u.s.c. §§ 9607 and 9613, 
relating to Past Response Costs. 

24. Nothing in this Agreement shall be deemed to constitute 
approval or preauthorization of a claim within the meaning of 
Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 300.700(d). 

X. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION 

25. Nothing in this Agreement shall be construed to create 
any rights in, or grant any cause of action to, any person not a 
Party to this Agreement. EPA and Settling Parties each reserve 
any and all rights (including, but not limited to, any right to 
contribution), defenses, claims, demands, and causes of action 
which each Party may have with respect to any matter, 
transaction, or occurrence relating in any way to the Site 

4 The settlement should, wherever possible, release or 
resolve any claims by settling parties against the United States 
related to the site. Where a claim is asserted by a potentially 
responsible party, or the Region has any information suggesting -
federal agency liability, all information relating to potential 
federal liability should be provided to the affected agency and 
DOJ as soon as possible in order to resolve any su·n issues in 
the settlement. Settlement of any federal liabili~y will require 
additional revisions to this document, and model language will be 
provided separately. Only in exceptional circumstances where 
federal liability cannot be resolved in a timely manner in the 
settlement should this provision be deleted and private parties 
be allowed to reserve th~ir rights. 
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against any person not a Party hereto. 

26. EPA and Settling Parties agree that the actions 
undertaken by Settling Parties in accordance with this Agreement 
do not constitute an admission of any liability by any settling 
Party. Settling Parties do not admit, and retain the right to 
controvert in any subsequent proceedings other than proceedings 
to implement or enforce this Agreement, the validity of the facts 
or allegations contained in Section II of this Agreement. 

27. The Parties agree that Settling Parties are entitled, 
as of the effective date of this Agreement, to protection from 
contribution actions or claims as provided by Sections ll3(f) (2) 
and 122(h) (4) of CERCLA, 42 u.s.c. §§ 9613(f) (2) and 9622(h) (4), 
for 11 matters addressed" in this Agreement. The "matters 
addressed" in this Agreement are Past Response Costs. 

28. Each Settling Party agrees that with respect to any 
suit or claim for contribution brought by it for matters related 
to this Agreement, it will notify EPA in writing no later than 60 
days prior to the initiation of such suit or claim. Each 
Settling Party also agrees that, with respect to any suit or 
claim for contribution brought against it for matters related to 
this Agreement, it will notify EPA in writing within 10 days of 
service of the complaint or claim upon it. In addition, each 
Settling Party shall notify EPA within 10 days of service or 
receipt of any Motion for Summary Judgment and within 10 days of 
receipt of any order from a court setting a case for trial, for 
matters related to this Agreement. 

29. In any subsequent administrative or judicial proceeding 
initiated by EPA, or by the United States on behalf of EPA, for 
injunctive relief, recovery of response costs, or other 
appropriate relief relating to the Site, Settling Parties shall 
not assert, and may not maintain, any defense or claim based upon 
the principles of waiver, ~ judicata, collateral estoppel, 
issue preclusion, claim-splitting, or other defenses based upon 
any contention that the claims raised in the subsequent 
proceeding were or should have been brought in the instant case; 
provided, however, that nothing in this Par~graph affects the 
enforceability of the covenant not to sue by EPA set forth in 
Paragraph 20. 

XI. RETENTION OP RECORDS 

30. Until years after the effective date of this 
Agreement, each Settling Party shall preserve and retain all 
records and documents now in its possession or control, or which 
come into its possession or control, that relate in any manner to 
response actions taken at the Site or to the liability of any 
person for response actions conducted and to be conducted at the 
Site, regardless of any corporate retention policy to the 
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contrary. 

31. After the conclusion of the document retention period 
in the preceding paragraph, Settling Parties shall notify EPA at 
least 90 days prior to the destruction of any such records or 
documents, and, upon request by EPA, Settling Parties shall 
deliver any such records or documents to EPA. Settling Parties 
may assert that certain documents, records, or other information 
are privileged under the attorney-client privilege or any other 
privilege recognized by federal law. If Settling Parties assert 
such a privilege, they shall provide EPA with the following: 1) 
the title of the document, record, or information; 2) the date of 
the document, record, or information; J) the name and title of 
the author of the document, record, or information; 4) the name 
and title of each addressee and recipient; 5) a description of 
the subject of the document, record, or information; and 6) the 
privilege asserted. However, no documents, reports, or other 
information created or generated pursuant to the requirements of 
this or any other judicial or administrative settlement with the 
United States shall be withheld on the grounds that they are 
privileged. If a claim of privilege applies only to a portion of 
a document, the document shall be provided to EPA in redacted 
form to mask the privileged information only. Settling Parties 
shall retain all records and documents that they claim to be 
privileged until EPA has had a reasonable opportunity to dispute 
the privilege claim and any such dispute has been resolved in 
Settling Parties' favor. 

32. By signing this Agreement, each Settling Party 
certifies individually that, to the best of its knowledge and 
belief, it has: 

a. conducted a thorough, comprehensive, good faith 
search for documents, and has fully and accurately disclosed to 
EPA, all information currently in its possession, or in the 
possession of its officers, directors, employees, contractors or 
agents, which relates in any way to the ownership, operation or 
control of the Site, or to the ownership, possession, generation, 
treatment, transportation, storage or disposal of a hazardous 
substance, pollutant or contaminant at or in connection with the 
Site; ' 

b. not altered, mutilated, discarded, destroyed or 
otherwise disposed of any records, documents or other information 
relating to its potential liability regarding the Site, after 
notification of potential liability or the filing of a suit 
against the Settling Party regarding the Site; and 

c. fully complied with any anc all EPA requests for 
information regarding the Site pursuant to sections 104(e) and 
122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e) (insert, if 
applicable, ", and Section 3007 of the Resource, Conservation and 
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Recovery Act, 42 U.S.C. § 6927."] 

XII. NOTICES AND SUBMISSIONS 

33. Whenever, under the terms of this Agreement, notice is 
required to be given or a document is required to be sent by one 
Party to another, it shall be directed to·the individuals at the 
addresses specified below, unless those individuals or their 
successors give notice of a change to the other Parties in 
writing. Written notice as specified herein shall constitute 
complete satisfaction of any written notice requirement of this 
Agreement with respect to EPA and Settling Parties. 

As to EPA: 

[Insert names and addresses of EPA Regional 
contacts, usually the ORC attorney and the 
RPM or Project Coordinator) 

As to Settling Parties: 

[Insert name of one person who will serve as 
the contact f~r all Settling Parties] 

XIII. INTEGRATIONC/APPENDICEB] 

34. This Agreement and its appendices constitute the final, 
complete and exclusive agreement and understanding among the 
Parties with respect to the settlement embodied in this 
Agreement. The Parties acknowledge that there are no 
representations, agreements or understandings relating to the 
settlement other than those expressly contained in this 
Agreement. (The following appendices are attached to and 
incorporated into this Agreement: "Appendix A is 
etc." J 

XIV. PUBLIC COMMENT 

35. This Agreement shall be subject to a public comment 
period of not less than 30 days pursuant to Section 122(i) of 
CERCLA, 42 u.s.c. § 9622(i). In accordance with Section 
122(i) (3) of CERCLA, EPA may modify or withdraw its consent to 
this Agreement if comments received disclose facts or 
considerations which indicate that this Agreement is 
inappropriate, improper or inadequate. 

• ATTORNEY GENERAL APPROVAL 

[NOTE: This section should ~e used if Attorney General app~oval 
is required for this settlement because total past and projected 
response costs at the site will exceed $500,000, excludinq 
interest, and the agreement compromises a claim (i.e., recovers 
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less than 100% of past costs, including accrued interest) • If 
Attorney General approval is required, the Region should consult 
with DOJ during the negotiations process and should obtain 
written OOJ approval of the settlement before publishinq notice 
ot the proposed agreement in the Pederal Reqister pursuant to 
section 122(i) of CERCLA. The Reqion should discuss with DOJ any 
siqnificant comments received during the Rublic comment period. 
If the Reqion believes that the aqraement should be modified 
based upon public comment, the Reqion should discuss with the DOJ 
attorney assigned to the case whether the proposed change will 
require formal re-approval by DOJ. If this section is used, 
renumber the Effective Date section and paragraph.] 

[[ . The Attorney General or [his/her] designee has 
approvecr-the settlement embodied in this Agreement in accordance 
with Section 122(h) (1) of CERCLA, 42 u.s.c. § 9622(h) (1) .]] 

XV. EFFECTIVE DATE 

36. The effective date of this Agreement shall be the date 
upon which EPA issues written notice that the public comment 
period pursuant to Paragraph 35 has closed and that comments 
received, if any, do not require modification of or EPA 
withdrawal from this Agreement. 

IT IS SO AGREED: 

U.S. Environmental Protection Agency 

By: 
[Name] [Date) 

Regional Administrator, Region ~ 

[NOTE: If the Reqional Adminstrator has redeleqated authority to 
enter into section 122(h) settlements, insert name and title of 
deleqated official.] 
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THE UNDERSIGNED SETTLING PARTY enters into this Agreement in the 
matter of (insert U.S. EPA docket number], relating to the 
(insert site name and location): 

FOR SETTLING PARTY: 
(Name] 

[Address] 

By: 
(Name) [Date] 
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SECTION B DOCUMENT Y. 
Memorandum of Understanding Between the U.S. EPA 
and the U.S. Department of~ concerning the Clean 
Air Act Emission Standards for Radionuclides, 40 CFR 
Part 61 Including Subparts H, I, Q & T 

04/05/95 

25 



'B.20.2 586 J915 DOE 

MEMORANDUM OF UNDERS!'~:iNDJNG BETWEEN 
THE U.S. ENVIRONMENTAL PROTECTION AGENCY AND 

THE U.S. DEPARTMENT OF ENERGY 

concerninq 

THE CLEAN Am ACT 
EMISSION STANDARDS FOR RADIONUCLIDE'S 

40 CFR PART 61 JNCLUDING SUBPARTS H, I, Q & T 

The tJ. s. Environmental Prote.cticn Agency (EPA) and the t1. s. 
Department of Energy (DOE) are engaged. in a mutual. effort to 
clarify provisions of 40 CFR Part 61,. Subpart H, I, Q, and- ·T, 
National.Emission Standards for Hazardous Air Pollutants (NESHAP) 
promulgated under the Clean Air Act (CAA) for radionuclide 
emissions from cox facilities. This effort has been undertaken to 
assure uniform and consistent interpretation of. the' NESl!AP 
provisions for radionuclides at DOE facilities and EPA reqicnal 
offices. DOE and EPA have reached an accord on certain issues and 
have siqned this MemorandWD. of Understandinq ·(MOU} .• : The terms anct 
languaqe of this MOU are in accordance vi th :: the applical:>le 
definitions found in the CAA and Comprehensive:· Environmental -
Response, Compensation and Liability Act (CERCLA) -- and· the. 
implementinCJ requlations. The MOO is_ not intended ·to guper.sede or~ 
replace applicable statutes, regulations, compliance agreements or 
orders reac:hed between DOE field offices and EPA req1ona1 otrices. 
Nothinq in thi~ MOU is intended to restrict EPA's 'authority un~er 
applicable statute or requlation to take an ento:rcemen~ a.c:tion 
vhere appropriate. · 

~002 



....... 

1. Monitoring Requirements: 

1a. DOE facilities witb emission points that are sul;)]ect to the 
continuous monitcrinq :i:-equirem.ants of 40 en section 61. 93 (b), 
but are .not in complian~e vith tbese requirements, should 
reach aqreement as soon as possible with the relevant EPA 
regional off ice on actions necessary ~o attain compliance. 

The emission monitorinq requirements set forth· in subpart H at 
40'CFR Section 6l.93(b) include the use of reference methods 
for continuous monitorinq·at ~ajor release points (those with 
the potential for emissions that exceed 14 of the· standard, 
assuming nonnal operations but vith no effluent controls in 
place); the establishment of a periodic confirmatory 
measurement proqram for all other release points, in 
accordance with section 61.93 (l:>} {4); and the implementation of 
a Quality Ass~ance (QA) program vhere appropriate that meets 
the requirements described in 40 CFR Part 61, Appendix B, 
Method 114. The continuous. monitoring requirements present 
technical and procedural difficulties which in many instances 
will require significant effort and resourc;:es to resolve. 
Where DOE facilities are not in compliance vi th the continuous 
monitoring requirements, the DOE facility and the cognizant 
EPA regional office shall determine the most efficient DOE 
actions needed to hrinq the facilities into compliance 
including consid~ration of alternate monitorinq methods under 
section 61.93(b)(3). Commitments by t>OE should include a plan 
and· schedule that will result in compliance with the emission 
monitoring requireJnents includinq those for continuous 
mon~torin9, periodic confil"ll:latory .measurements, and QA 
program •. 

lb. Engineering calculations and/or representative measurements 
-may be used to comply vith periodic confirmatory measurement 
requirements. 

The protocol.for periodic confi~atory measurements which is 
required by 40 CFR Section 61.93(b) (4) is not specified in the 
requ.lations. EPA and,DOE reco9nize·that som~ DOE facilities 
have lar9e•num.bers of minor release points that have silllilar 
emissions and controls. Therefore, confirmatory measurements 
of these types of releases vould result in a large nwnber of 
redundant measurements. Development of periodic confirmatory 

-measurement programs is the responsibility of the facility. 
For each. cateqory of release points that the facility 
classifies as minor because uncontrolled emissions will not 
exceed lt of the standard, periodic confirmatory measurements 
should be designed to confirm that individual release points 
remain properly categorized. The facility owner or operator 
should use best professional judgement, know.ledge of the 
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radionuclides and quantities beinq.used in plant operations, 
and the potent.ial for their release to determine · when 
representative •easurements should be made and/or engineering 
calculations should be utilized. · A protocol for periodic 
confirmatory measurements for each,. DOE facility must be 
provided by DOE to the appropriate EPA regional office·. 

~e. DOB facilities may implement ~ontinuous aonitorinq pro~e4ures 
that differ from the raf·erence method.s of section 61. 93 (b) 
with prior IFA approval. 

Section 61.93 provides-for the use of alternate effluent flow 
rate measurement procedures or site selection and sample 
extraction procedures if all the criteria specified in Section 
61. 93 (b) (3) (i) through (iv) are met. '!he criteria - for 
establishinq nimpractical" pursuant to Section 61.93 (b) (3) (i) 

.are site-specific and include en9ineerin9~ economic, health 
and safety considerations. Prior EPA approval must be granted 
for each emission point for which alternate monitoring 
procedures are to be used. 

1a. Environmental measurements of radionuclid.a air eoncentrations 
at critical receptor locations may be used as an alternate to 
air dispersion calculations in demonstrating compliance with 
the standard, if the criteria of section Gl.93(b) (S) are met. 

Prior EPA approval must be granted tor use cf environmental 
monitorinq, as a substitute for air dispersion calculations 
when all the requirements of Section 61.93 {b) (5) are met. 
This approach to demonstratinq compliance is particularly 
appropriate where air dispersion modeling is overly 
~onservative, and for facilities with minor emission.points 
(of the periodic confirmatory type) and/or diffuse·scurces as 
primary contributors to the dose. The location of the air 
samplers should. he selected to give an ·accurate representation 
of the dose received by a critical receptor and should be 
based en modeling results. 

2 • Approval to construct or Modify;. 

2a. :raeilities meeting the requirements of' to CFR Part 61, S~ction 
61.-96 (b) are exempt from ruinq an appli~ticn ~or approval to 
construct or modify. · 

A facility is ·aliqible for exemption from sul)m.itting an 
application for any new construction or modification within 
the existing facility if the effective dose equivalent to be 
caused by all emissions from the completed construction or 
modification is less that 1' ct the atandard prescribed in 
section 61.92 and the tacility vas shown to be i~ compliance 
with all provisions of the subpart in the last annual report. 
As stated in Section 61.96(b), the effective dose equivalent 
shall be calculated with the source term derived using 



~Appendix D or other EPA approved procedures as input to the 
air dispersion and other computer models. DOE facilities not 
subject to the continuous monitorinq requirements of section 
61.93(b) are eliqi~le for this exemption once a proqram whioh 
meets the periodic confirmatory measurement requirem.ent is 
implemented. · 

3. High Level Waste and Transuranic Waste Disposal and Monitored 
Retrievable storage: · 

3a. EPA bas deteZ111ined that .no lliSHAP is· needed for disposal 
activities at the High Level waste Repository·and tbe waste 
Isol~tion Pilot Pl~nt. DOE aqrees, however, to implement the 
requirements of 'o CFll Part 61 as they apply to any test phase 
activity at either facility. · 

EPA's analysis under source category F, High~Level Nuclear 
Waste Disposal Facilities, included the proposed High-Level 
Waste Repository and the Waste Isolation Pilot Plant (WIPP) 
transuranic waste disposal site. EPA,.'s tindinq, "since, 
expected e111issions are so low, no NESHAP is needea11 (54 Flf 
51672) applies to the operations and disposal activities at 
both facilities. Operations are included to the extent they 
are limited to activities analyzed by EPA and described in the 
Background Information Document (EPA 520/1-89-006-1). 40 CFR 
Part 61 would apply, however, during any test phase -of 
activities at either facility. Notwithstanding this finding',. 
the policy cf the Department ot .Energy will be to ilDplement 
the requirements of Subpart I for the High-Level Waste 
Repository and Subpart H for WIPP until such time as the 
facilities have completed closure. · 

3b. The Monitored BettievGle storaqa (MRS) .facility will be 
licensed and regulated ~Y the Nuclear Requlato:ry Commission 
&lld therefore sm.ject to the provisions of Slll>part X of 40 Ci'R 
»ut 61. 

DOE and EPA aqree that operations a~ the MRS facility are. 
subject to Subpart I at 40 CFR Part 61. ,. 

4. $ubpart o compliance: 

4a. sui,part g applies to radcn-222 emittiJUJ sources at DOB storage 
and disposal facilities. compliance of sources at DOE storage 
e4 disposal facilities vitb tbe 20 pei/m.2-s emission. standard 
of Seotion. 61.192 -vill ha addressed as part of any FFA reacbed 
batveen the relevant EPA regional office and DOE. For sovrc:es 
su?>ject to the standard of section Gl.~92, J)OE will 
demozastrate c:ompliance through direct measurement o~ radon-222 
flus in accordance vith A;pencli.x B, Method 115, · or use 
alternative procedures (~ased on best availal:>le data) that do 



not underestimate emissions. 

Where flux measurements demonstrate compliance with the 20 
pCi/m2-s standard, no further measurements are required so 
lonq a~ the storage or disposal site remains in the condition 
for which compliance was demonstrated~ If flux measurements 
indicate that a DOE storage and disposal facility is out of 
compliance and there is no FFA in place, the DOE facility and 
the relevant EPA reqional office shall _determine the 
appropriate actions necessary to return to compliance. - If-the 
site condition is siqnificantly altered by adverse weather 
conditions, a natural catastrophe or other reason~ the DOE 
facility will coordinate with the relevant EPA reqional office 
to determine the appropriate actions necessary. COE. will 
monitor the storaqe and' disposal sites in accordance with the 
requirements · of DOE 540o.·s and the , DOE Environmental 
Regul;atory Guide! (DOE/EH-Ol73T) and will report results in its 
annual site enviro:':lmental reports. 

S. Miscellaneous Sources: 

Sa. Emissions of radionucli4es to the alaJ:,ie:n.t al.% from DOE 
facilities include pc int and diffuse source releases. Subpart 
H provides procedures for eva1uatu9 only emissions f'rom. ppint 
sources. J)OB and EPA agree to the collection, analysis and 
review of eJ11issions data t~om diffuse sources. 

EPA and DOE aqree·that the dose standard cf 40 CFR Part 61, 
Subpart H applies to emi~sions from di!tuse sources such as 
evaporation ponds, breathing of buildings and contaminated 
soils. EPA has provided DOE with a report on candidate 
methodologies tor evaluating diffuse source emissions. EPA 
and DOE will continua to ·review methodologies "to arrive at 
mutual guidance· on procedures for evaluatinq these emissions. 
DOE will collect data on diffuse sources and provide this . 
information to EPA. oata from environmental measurements and 
other appropriate methods may be used to evaluate diffuse 
emissions and to verii:y compliance with the SU]:)part· H. 
standard. DOE will provide its methodology for assessing 
diffuse sources to the appropriate EPA regional office~ ·oata 
on diffuse sources and the results of ~alyses ·.will be 
reported as part of DOE's Annual Air Emissions Report ~o EPA. 

Sb. current NESEAl's for radionuclide air emissions 4o not a44ress 
radon-220 emissions. EPA and DOB agree to collect data and 
review the potential for exposure from these emissions., 

current radionuclide emission standards do not address radon-
220, which is exempt from S\lDpart B and not included in 
Subparts Q·or T. DOE agrees to collect· data at s~lected D9E 
sites and to provide the current or previously collected data 
to EPA for further analysis. 
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6. Reporting Requirements - Subpart H; 

6a. EPA and DOE aqree tbat Appendixes D an4 E of 40 CFR Part G1 
are a~ceptGle "other procedures" relative to Section 61. 93 (a) 
of .Sul:>part K. 

In fulfilling- the requirements of S\ll>part H, DOE may use 
Appendixes D and E·ot 40 c~ ~art 61. 

Eib. · EPA .an4 DOE aqree that DOE' s aJ1J1ual rep"'rt will contain a 11st 
of all stacks, vents or other points· vhere radioac:tive 
m.aterials are released to the atmosphere. 

While some release points ~y be considered minor because the 
potential discharqe (assuming no effluent controls in place) · 
of radionuclides into the air does not cause an effective dose 
equivalent in excess of 0.1 mrem/y, Section 6l.94(b) requires 
that these release points be listed in tha annual report. EPA 
and DOE recognize that many·DOE facilities have large numbers 
of :minor release points which have similar emissions and 
controls, and are similarly located. These sources may be 
grouped tor reporting purposes unless there is a technical 
reason that would cause such grouping to be inappropriate. 
The number of emission points within the group should be 
indicated; Additional information, such as stack 
identification numbers, types and quantities of radionuclides 
emitted will be availal:>le to EPA inspectors. · 

7. l!QO' Status: 

·7a. Effective date, ~avision and Terminatio~
0

of MOU. - ~is MOO 
v111 be. •ffeotivo immecUah~ly anc! vill continue i:a. ·effect 
.util revise&! or ame:a.4ec! ~y mutual written consent of !>OE and 
EPA. lfhis xou may -be terminated ~Y either party upon 12 a days 
written notica. . 

7b. l'W.lic Information coordinatiou. - Decisions on disclosure of 
informatio:a. to the public reqarding projects and proqram2' 
implemented under the MOtJ vill.. he mad.e consistent· .vi tb the 
freedom of t rmation t FOXA), s v.s.c. 552. 

f oei)artment Of Energy 
Tara J. O'Toole 
Assistant Secretary 

tor Environment, Safety and Health 

'oated f/"J-f /j ?-

Dated 't/:;-/9r 
_._.;.,,~-,~---
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

~PR l 7 1995 
OFFICE CF 

ENFORCE~NT AND 
COMPLIANCE ASSURANCE 

SUBJECT: Clarification Package: Guidance on the Timely and 
Appropriate Enforcement Response to Significant Air 
Pollution Violators (SVT ~ance) 

FROM: Michael M. Stahl /~·~ . dr.X.. 
Deputy Assistan Adiiiini :z;ii~or 
Office of Enfo~1 ement nd'G.,g.\npliance Assurance (2211) 

TO: Karen v. Brown 
Asbestos and Small Business Ombudsman 
Off ice of Small and Disadvantaged 

Business Utilization (1230C) 

In my memorandum of September 21, 1994, I said that we would 
respond to your concerns relative to the subject memorandum dated 
June .14, 1994 (1994 Clarification) and the small business 
community. Your major concern was that the new guidance 
memorandum added non-major National Emission Standards for 
Hazardous Air Pollutants (NESHAP) and New source Performance 
Standards (NSPS) sources as significant violators (SV) and that 
this "redefinition of SV" would adversely impact small businesses 
especially in light of new initiatives by our office to assist 
small sources in achieving compliance. 

We have reviewed both the subject memorandum and the 
February 7, 1992 guidance on the Timely and Appropriate 
Enforcement Response to Significant Air Pollution Violators (1992 
Guidance) in light of our office's initiative to help small 
sources achieve compliance through compliance assistance and 
other means. The latter of these documents (our August 12, 1994 
Enforcement Response Policy for Treatment of Information Obtained 
Through Clean Air Act Section 507 Small Business Assistance 
Programs) was being negotiated when you initially raised your 
concerns. 

The sv guidance is intended to enable EPA and the States to 
focus enforcement efforts on the highest priority of noncomplying 
sources and to work together in resolving violations in a timely 
manner. One of the purposes of the 1994 Clarification was to 
include all NESHAP and NSPS sources as.SVs as was done prior to 
1992. It was our intent to include these sources in the 1992 
Guidance by referencing the expanded definition of a major source 
under the 1990 CAA Amendments, but this definition fails to 
include all of the Part 61 NESHAP or the minor NSPS sources. 
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EPA does not currently plan on revising the SVT&A guidance 
and considers the 1992 Guidance to be the controlling document in 
cases of conflict with the 1994 Clarification. We agree, 
therefore, that minor sources (including Title III air toxics 
area sources) should not be classified as significant violators 
at this time. While we do not plan on revising the SVT&A, it is 
still our intent to track violators which pose the most 
significant risk to human health and the environment. For this 
reason, we encourage the Regions and States to track Part 61 
NESHAP violators as they deem appropriate. As sta~ed in the 1992 
Guidance, "this guidance is not intended to detract from the 
importance of addressing other violators and the right and 
responsibilities of the States and EPA for doing so." 

While the 1992 Guidance policy does npt require inclusion of 
all NESHAP sources as well as minor NSPS sources in attainment 
areas as SVs, many of the formerly minor NSPS sources in 
nonattainment areas may now be classified as major sources. This 
is due to the 1990 CAA Amendments, which set more stringent 
annual emission limits for the serious, severe or extreme 
nonattainment areas. Some of the sources within the small 
business community may be classified as major sources under the 
post-1990 CAA due to the new emission limits. However, Section 
507(c) includes the eligibility requirement that the program 
applies only to those small businesses classified as non-major 
for all air programs. Therefore, by definition, the small 
businesses participating in the SBAP should not be classified as 
significant violators. 

According to the final §507 policy, States may offer a 
correction period option to small businesses in the SBAP that 
allows up to 90 days to either correct or take substantial steps 
to correct violations discovered during compliance assistance. 
They also may be granted an additional 90 'days for violations 
that cannot be corrected within the initial 90 days of detection. 
Since only small businesses that are non-major for all air 
programs are eligiple to participate in the §507 program and EPA 
does not include Title III area sources as SVs, we do not believe 
that the SBAP sources will be entered into the Timely & 
Appropriate tracking of SVs. But were this somehow to occur and 
a source was given the 90 days to correct their violations, the 
Timely and Appropriate (T&A) timeclock would not begin unless the 
correction period (and extension if applicable) were exceeded. 
If this happens, the T&A timeclock would begin (Day Zero) 30-90 
days (according to the SVT&A guidance) after the correction 
period and subsequent discovery of the violation. (We expect 
that a separate tracking system may be used for SBAP participants 
in order to determine the effectiveness of the compliance 
assistance program, i.e., whether the sources return to 
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compliance as a result of receiving compliance assistance. This 
is particularly important when sources are offered a correction 
period as part of compliance assistance. EPA is developing a 
tracking mechanism for the States to use in overseeing those 
sources offered compliance assistance.) _ 

I trust that this clarifies your concerns. Please contact 
me or Linda Lay of my staff if you have any further questions. 

cc: Steve Herman 
Scott Fulton 
Robert van Heuvelen (2241) 
Elaine Stanley (2221) 
Kathie Stein (2242) 
John Rasnic (2223) 
Air Division Directors, Regions I-X 
Regional Counsels, Regions I-X 



MEMORANPUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

JUN 4 1994 

SUBJECT: Clarification Package for the Guidance on the Timely and 
Appropriate Enforcement Response to Significant 
Air Pollution Violators (SV/T&A Guidance) 

FROM: John B. Rasnic, DirectoPiB-fi.- i ~ 
Manufacturing, Energy a~cf-:fransportation Division 
Off ice of Compliance 

TO: Air, Pesticides and Toxics Manageme'nt Division Directots 
Regions I and IV 

Air and Waste Management Division Director 
Region II 

Air Radiation and Toxics Division Director 
Region II! 

Air and Radiation Division Director 
Region V 

Air, Pesticides and Toxics Division Director
Region VI 

Air and Toxics Division Directors 
Regions VII, VIII, IX and X 

This memorandum introduces the clarification package for the 
Guidance on the Timely and Appropriate Enforcement Response to 
Significant Air Pollution Violators. The clarification package 
was developed by my staff who worked with the Air Compliance 
Section Chiefs and the AIRS Facility Subsystem (AFS) managers to 
reach consensus on reporting and def ininq aspects of the guidance 
that have been unclear or interpreted differently between Regions. 
The goal of the package is to encourage uniform implementation of 
the guidance and to make the data generated by the guidance 
consistent, hence, more representative and useful. An equally 
important benefit is that the package should prove to be a useful 
tool fbr instructing new staff on the logistics of the guidanc~. 

If you would like to discuss this I can be reached at (703) 
308-8600 or Seth Heminway can be reached at (703) 308-8716. 
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SV/'l'&A Guidance Clarification Outline 

This outline will be most useful when it is read in 
conjunctio~ with the SV/T&A Guidance. It is designed to encourage 
more ~onsistent reporting and implementation of the Guidance by 
clarifying language that has been interpreted differently in 
various States and Regions. 

Guidance Cover letter 

I. Scope and Summary Of Guidance 

A. Applicability 

B. Summary of Guidance 

C. General Information About the Guidance 

II. Philosophy of Guidance 

A. Definition of SV 

Onder Title VI only violations at sources subject to 
Section• 604 and 606 (producers and importers of 
stratospheric ozone depleting compounda) could meet th• 
definition of SV. 'l'h• majority of violations that occur 
under Sections 608 and 609 at ere sources would not mee~ 
the definition of Significant Violator since they are not 
major sources. 

'l'he definition should be interpreted to include 
violations at a11 NESBAP and NSPS sources. 

Al.l violators that meet the definition of significant 
violator shall b• considered SV' s, as def inad by the 
i'el>ruary 7, 1992 SV/T'A Guidance, the October 27, 1993 · 
Asbestos NESBAP Addendum to the SV/T&A Guidance and the 
Acid- Rain Addendum to the SV/T&A Guidance when it is 
final. 

III. Processing of SV's 

A. Agency Communications Concerning SV's 

B. Processing of SV's 

6. The siqnificant violator shall remain an SV 
{tracked in Ai'S/NARS) until all violations against it have 
been resolved. ' 

C. EPA Maintaining Enforcement Authority 
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IV. T&A Time Lines for Enforcement Actions 

Violations discovered in records, racei ved from a 
source shall be assiqned a day zero no later than 30 days 
after the records were received by the enforcing agency. 

A separate day zero' can ba crea.4:.ed for any additional 
violations at a source that has unresolved v~olations. -
However, violations that were - di~covered during the sa.ma 
investigation, e. q., a series of inspections, a section 
114 response, a record review or a quarterly report, that 
occurred within 30 days of each other, should be qrouped 
under the same day zero, especially i:f the clustered 
violations vill be addressed in the same enforcement 
act.ion. Whan more -than one air program or pollutant is 
listed under one day zero only the most serious air -
proqra.m and emission violation should be counted for 
purposes of Headquarters reporting. 

A. Day zero 

~The clock starts (i.e., day zero) no later than 30 days 
after the discovering agency first receives information concerning 
a federally reportable violation ... " (This has been highlighted 
in order to p~event timely and appropriate calculations from being 
negative, which happens when violations are addressed before a day 
zero has been assigned. The day zero is not revised once a 
violation has been confirmed.) 

B. Day 45 

C. Day 90 

D. EPA Lead 

E. Day 150 (no lead change), or Day 190 (lead change) 

~By Day 150 (or 190 with lead change), the source shall 
either be iA eeRtPlia:Aee .+RESOLVED~ or ADDRESSED, i.e., on a 
legally enforceable .... " (This interpretation has been 
highlighted to ensure that violations are resolved with 
enforcement actions to maintain deterrence against future 
violations.) 

F. Resolved v. Addressed 

Normally a violation is add:essed f i:st and then 
resolved. 
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v. Penalties 

VI. Consultation and Data Transfer 

A. Informal Consultation 

B. Update EPA's Compliance Database 

The SV flag (SVIl field in AFS) must be accurately 
maintained in order to ensure that this data, which is 
shared by other enforcement offices within EPA and the 
States, correctly reflects the SV status tor all sources 
subject t~ the SV/'f'A Guidance. (This field is becoming 
increasingly more important as the agency shifts further toward 
multimedia, geographic and industry specific enforcement. As 
stated in the SV/T&A Guidance AFS/NARS is to be updated monthly 
(SV/T&A p 10) . Headquarters will pull SV information quarterly 
from AFS.) 

Summary data that is incorporated in the quarterly 
report to th• Office of Enforcement and Compliance 
Assurance shall be used as the archived summary data for 
trends analysis. (This approach will put renewed emphasis on 
getting the numbers right the first time. It will prevent' last 
minute changes that, admittedly, may reflect the most accurate 
number but that often cause confusion later since not all parties 
who received the data have accounted for the last minute changes. 
If errors are made either in the reporting of data or in the 
classification of an SV then corrections to AFS would be captured 
in the following quarter's report.) 

c. Provide Inspection Results 

D. Sharing of Data 
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SIGNIFICANT VIOLATOR ACCOUNTING GUIDELINES 
Note: There ·are two major aspects of SV accounting that need to 
be recognized. One is the SVIl flag in ~IRS Facility Subsystem 
(AFS) that indicates whether or not a source is a significant 
violator and it is ~ritical for multimedia enforcement targeting. 
The second is the T&A accounting of how long the lead agency took 
to address the violation(s), which is based on the day zero .. 

-
1. Adding SV's t~ AES: Finding agency detects violation and 
enters it into AFS/NARS (or reports manually if not yet direct or 
upload user of AFS). EPA and State discuss I examine violati'on(s) 
and if it is a significant violation(s) EPA enters the compliance 
status and the SV flag in AFS indicating that the source is a 
significant violator. From this time until resolution the SVIl 
flag is modified monthly to reflect the source's SV status. For 
multiple violations the SV flag shall reflect the worst compliance 
status. The SV is reported as "added" in the quarter the source 
is added to AFS. Violation(s) involving multiple pollutants or 
multiple air pr,ograms should not be counted more than once4 
Violations discovered during a single investigation should be 
counted for purposes of headquarters T&A reporting as one 
significant violator under a single day zero. 

2. SV' s discovered by EPA after the end 01! the quarter: 
When a significant violator is reported to EPA by a State or local 
agency after the end of the quarter in which it was discovered, it 
shall be reported to Headquarters as if it had occurred during the 
quarter that it was reported to the EPA Regional ·office. Although 
this may distort the exact date that violat~ons, addressing, 
resolution occurred, it· will 'simplify reporting while continuing 
to provide Headquarters with an indication of the level of sv 
activity. The goal is to maintain a stable count for each quarter 
while allowing SV's that are discovered after the quarter ended to 
be added. 

3. Add:eased: The Significant Violator is maintained on HQ 
reports as unaddressed until the violations against it are 
addressed. Once an sv has been addressed it remains on the HQ sv 
Summary report only until the end of the fiscal year. At the 
beginning of the fiscal year only unaddressed SV's from the 
previous FY will appear on the HQ summary sv report. The Region 
continues to track addressed SV's until they are resolved and 
reports them to headquarters as such in AFS/NARS. 

4. Onaddressed: Unaddressed SV's are reported on the SV summary 
report and are brought forward from the previous quarter to the 
next. Similarly, the unaddressed SV's are brought forward from 
one fiscal year to the next. 

5. Deletions 1!rom SV list: If it is determined that_ an SV has 
been incorrectly identified as an sv, for instance, if upon 
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further examination it is determined that no violation ac~ually 
occurred, or if the source was not in fact subject to the 
requirement, then the appropriate action -code "RV" is added to AFS 

.by EPA and the SV is reported in the.HQ summary report as being 
deleted for cause, and the SVIl flag is reset. For auditing 
purposes,' a note to the file in the action comment field r.iust be: 
added that explains why the source is not being tracked as an sy. 

6. Resolved: The resolved SV's should be reported in the quarter 
that EPA or the State discovers that the violation has been 
resolved, whether or not it is the actual quarter the violation 
was resolved. It is·expected that the States and Regions will 
monitor addressed SV's until they are resolved. Once resolved the 
SV flags in AFS/NARS are updated and th~ violation is no longer , 
tracked. (AFS/NARS coding conventions will be modified to 
accommodate SV' s resolved.) · 

7. Annual Reports: In order to accommodate the end of year 
reports, the Timely·and Appropriate Report and the State by State 
Enforcement Data Summaries, the Regions need to ensure that the 
core data fields and the T&A fields in AFS are properly filled 
out, otherwise manual tabulations will be required. 
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SV/T&A GLOSSARY 

(This glossary of terms is designed to clarify the terminology 
used by EPA in the SV/T&A Guidance and the associated compliance 
and enforcement reporting. Terms that originace with the guidance 
have been underlined and those that are legal terms have been 
italicized.) 

Add;e93ed means that one of the following actions that impose a 
compliance schedule or require immediate compliance have been 
taken: a notice of noncompliance that includes a penalty (section 
120) issued (AFS code: 7A), an EPA civil action referred to DOJ 
(AFS code: 4B), a CAA section 113(a) order issued (AFS code: 8A), 

EPA CAA section 167 order issued (AFS co~e: 7E), a CAA section 
> 113(dt1)::omplaint filed (AFS code: 7F), EPA criminal referral to 

DOJ (AFS code: SB), a consent decree or consent agreement filed 
(AFS code: 6B), a consent decree or consent agreement filed (AFS 
code: 20), a'.State civil action has been referred to AG (AFS code: 
9C), a State criminal action referral to the AG (AFS code: 10), a 
State administrative order issued (AFS code: SC), or be subject to 
a proposed SIP or FIP provision, which EPA staff-level review 
shows is likely to be approved, will lead to compliance (AFS code: 

'2M or 2L). 
r--~~~ 
~additional addressing codes are listed in AFS for tracking 
purposes. They are: source ~eturned to compliance by EPA with no 
further action required (AFS code: 7G) and, source returned to 
compliance by St".te with no further act.ion required (AFS code: 
2K) . For cases where penalties are required, penalties that 
conform to the "Clean Air Act Stationary Source Civil Penalty 
Policy" must also be assessed. 

Addre39ed yith Penaltie1 means appropriate penalties were 
collected or are likely to be collected bec~~~tn~ ac~ion or 
complaint stipulates that a penalty be paid. Penalties must be 
calculated.1.n accordanc_ewith the-n_A c:-ivif _pe:ia~t¥ .~?~~~!" ~ 

Administrative Or~r means a CAA section 113(a) or section 167 
order that requires the source to comply with the CAA or a~it 
p~o~lgat~d th~re~der but -~~e7 £!<?~-- stipul~te pen~l~ie~ ._ .. 

1 
A Stat: ""'"' 

administrative action (not civil or criminair -a-gains~· a source / 
pursuant t<? ~he s~_~te ai:-thority. ··- -··-·-- . 

Adm.in.istrat:ive Pena.lty Order (APO) means a CAA Section 113 (d) 
order issued by EPA that has stipulated penalties. 

Civil Jud.ic:iaJ. Re~erral means a Federal or State case that has 
been referred to the Department of Justice or the State Attorney 
General for resolution in the civil judicial forum. 
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Compla.int means a written communication, alleging one or more 
violations of specific provisions of the Act, or regulations or a 
permit promulgated thereunder, issued by the complainant to a 
person. 

Con.t'irm.ing a Violation/Compliance includes t:r.e following: an 
on site inspect~on, a review of an appropriate self-monitoring 
report, a stack test, a reference method compliance test, or a 
response to d CAA section 114 letter. 

Con.sent Agreement (or Con.sent Deere•) means any written 
document, signed by the parties, containing stip~~-at.ions--o-r __ ~
conclusions ~f fact or law·_ and a proposed U:>enaTty or ...p-r.QPOseG
revocation or ·suspension acceptable to bGth complainant and 
respondent. 

Con.sent AgreflJllant: I Con.sent Order (CACO) means a signed 
document settling a CAA section 113 (d) administrative penalty 
order. 

±p Compliaps• means all Federal and State administrative and 
judicial action against the source is complete and the source has 
been confirmed to be complying with the CAA. This term, as it is 
used in the SV/T&A Guidance, refers to a source being in -
compliance with all aspects of CAA requirements, not simply their· 
emission limit. 

ynyestigatigp means, but is not iimited to, a series of, 
inspections, review of CAA section "'114 responses, record reviews, 
review of quarterly reports, that were discovered within 30 days 
of each other and that pertain to the same source. 

Lead ChNJg• means the lead changes from the State to EPA because 
either the State did not address the violation by day 90 or the 
State asked EPA to assume the lead. In the case of NESHAP D&R 
violators and Non-transitory NESHAP violators "Lead Change" means: 
the lead changes form the State because the State did not address 
the violation within two months or the State asked EPA to assume 
the lead. This does not include a change from EPA to the State. 
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Major Source means a stat~onary squrce(s) located on one or mo=e 
contiguous or adjacent properties that have the same standara ~ 
industrial classification and are under the control of one person 
or persons and that emits or has the pote~tial to emit 100 tons 
per year of voe, S02• N02 , CO, or PM-10; or a source, regardless of 
its attainment status, that emits or has the potential to ernit.10 
tons per year (tpy) of Hazardous Air Pollutants (HAP's) or 2S 
(tpy) of a combination of HAP's and other pollutants; or if the 
source is located in a nonattainrnent area and it emits or has the 
potential to emit quantities of VOC, N0 2, CO, or PM-10 that equal 
or exceed the following nonattainment status thresholds. 

OZONE (VOC I N02) 

CARBON MONOXIDE 

PM-10 

Nooattaiomeot 
Status 

Marginal/Moderate 

Major Source 
(in tons per year) 

100 

Serious SO 

(Ozone Transport Region) SO 

Severe 2S 

Extreme 10 

Moderate 100 

Serious so 

Moderate 100 

Serious 70 

For a detailed definition of Major Source see Part 70 - State 
Operating Permit Programs Feder~l Register vol. 57, No 140 I 
Tuesday, July 21, 1992 and the CAA sections 112 & 302. 

B119lyed means that once the violation is addressed and a 
closeout memo has been issued, all penalties have been· collected 
and the source.is confirmed to be in compliance. Once these 
actions have been completed AFS should be updated with the 
following: C7 (Closeout memo issued), CJ (CAA section l13(d) 
penalty collected), WD (CAA section 113(d) complaint withdrawn), 
VR (Violation Resolved) . 

Sicznificant yiglator (SV) means an NSPS, NESHAP or major SIP, 
source that violates one or more: ll emission, 2) monitoring, 3) 
substantial procedural requirement, 4) provision of a State or 
Federal administrative or judicial order relating to a SIP 
violation and 5) any requirement of Part C or D of title I of the 
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CA.AA relating to construction or modification of a major source. 
Also included are any synthetic minor (SM) sources whose emission 
level would either classify the source as major or any SM source 
avoiding PSD while violating an emission limit or permit condition 
which effects its PSD status. 

Asbestos NESHAP violations that fall under the SV definitioR 
are: circumvention I concealment, emission control,- collection, 
packaging, transporting, disposal, substantive provision of a 
State or Federal Judicial Order, and a substantive provision of a 
Federal or State Administrative Order. 

Acid Rain SV1 s are defined as any major source, as defined by 
the CAA, that violates one or more of tne following: install, 
certify, operate and maintain required CEMS/COMS system; have an 
Acid Rain Permit; hold allowances as of the allowance transfer 
deadline not less than the total 502 emissions for the previous 
calendar year; submit a complete proposed offset plan; submit 
electronic quarterly reports to the administrator; for units 
governed by a Phase I extension plan, demonstrate at least 90% 
reduction of 502 in 1997, 1998, or 1999; ensure that all 
certification tests for the required'CEMS/COMS are completed not 
later than the specified dates; any provision of a Federal Consent 
Decree or Federal Administrative Order; any substantive provision 
of a State Judicial Order or a State Administrative Order which 
was issued for an underlying Acid Rain violation. 

\ 

For a more detailed definition see the February 7, 1992 
SV/T&A Guidance, the October 27, 1993 Asbestos Addendum and the 
Acid Rain Addendum (not final as of June 1, 1994) . Other media 
offices within EPA use the term significant non-complier .(SNC) to 
mean significant violator. 

Significant yiolatiop means any violation according to the 
SV/T&A Guidance and its addenda that.would cause a source to be 
classified as a significant violator. 

Suhstaptial Procedµral RegJJirement It is EFA's policy to 
leave this definition to the discretion of the Regions. 
Substantial procedural requirements may include the procedural 
requirements that form the foundation of the compliance program, 
e.g., conduct a performance test, conduct a monitor certification 
test, maintain records, or submit a CAAA required Title V 
compliance certification. 
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SIGNIFICANT VIOLATOR GUIDANCE QUESTIONS ANO ANSWERS 

Siqnificant Violator Definition 

l) Q: Should CAA Amendment Title VI violations be added to the SV 
list? 

A: Only Title VI violations that meet the def initi0n of 
significant violator would be added to the SV list. The vast 
majority of violations under §§ 608 and 609 of CAAA Title VI would 
not m~et the definition of SV because the sources· would rarely, if 
ever, exceed the major source threshold. No violations under §§ 
610 and 611 would meet the definition because these sources do not 
emit air pollutants. However, sources regulated by §§ 604, 606, 
and 612 may meet the definition because· they could exceed the 
nonattianment emission thresholds that would classify the source 
as major. 

2) Q: Are violations at non major NESH.AP and NSPS sources included 
under the definition of significant violator? 

A: Yes, emission, monitoring, and substantial procedural 
violations at all NZSHAP and NSPS sources should classify the 
sources as significant violators. 

3) Q: Is a non-major unit, that.is in violation (i.e. spare 
boiler) at a major facility considered an SV? 

A: Yes, violations at all units at a major source classify the 
source a~ a· significant v~olator. 

Beadciuarters Reporting 

4) Q: When should a Significant Violator be reported to 
Headquarter~ if EPA learned of the violation after the end of the 
quarter in which the violation occurred? 

A: When the EPA Regional Off ice learns of the sv after the quarter 
in which it was discovered the SV shall be reported to 
Headquarters during the current quarter. 
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5) Q: If a source has an unresolved violation(s) and another 
violation ts discovered should another day zero be entered? 

A: If another violation is discovered during a later 
inves~igation, then a separate day zero can be assigned. Whenever 
~ossible, viola~ion3·that were di3covered during a single 
investigation (or within 30 days of each other) should be 
clustered under a single day zero. 

Processing of Siqnificant Violators 

6) Q: Is a violating source which has been addressed by an 
addressing action considered addressed in accordance with the 
Timely and Appropriate policy prior to or in lieu of' a penalty 
being collected? 

A: An addressing action would normally assess a penalty through ar. 
enforcement action. Once the penalty has actually been collected 
then the violation can be considered resolved,-assuming that all 
other stipulations have been met. 

7) Q: If EPA identifies a violation, does it automatically become 
a federal lead or does a State have 150 days to address 
regardless? 

A: Under the SV/T&A Guidance it is expected that once an SV has 
been identified the State and Region will discuss which agency is 
most appropriate to take the lead during the next monthly 
conference call. 

8) Q: At what time should a facility which has an entered consent 
decree be considered resolved and thus rem~ved from the SV list? 

A: A facility is considered a violator and should be tracked with 
an SV flag even if it is on a compliance schedule. These 
facilities should remain an SV until they have been confirmed to 
be in compliance, met all of the requirements of the compliance 
schedule and all penalties have been collected. 

9) Q: At what time should a facility which has an APO issued be 
considered resolved and thus removed from the SV list? 

A: Once the penalty payment is received by the appropriate party 
at EPA or the State agency and the source has been confirmed to be 
in compliance. If ~he penalty is in installments, the facility 
should remain on the SV list until the final penalty payment is 
received. 
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10) Q: When should a facility's compliance status in AFS change 
from in compliance to in violation after a violation is conf irrned? 

A: The compliance status should be updated ~rnmediately or during 
mont~ly AFS updating. 
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SIGNIFICANT VIOLATOR RESPONSIBILITIES 
(Program Specific Guidance should be referenced) 

State and Loc:al Aqancies 

Identify and initiate actions to resolve significant 
violations in accordance with the EPA Timely and Appropriate 
Guidance of February 7, 1992. Report to EPA via AFS the status of 
all significant violators in accordance with the guidance. 
Corrununicate periodically, monthly conference calls, with the 
Regional EeA Office to co~firm reported SV's. States are expected 
to address and track all violations within their jurisdiction and 
delegated authority. 

Regional Off ices 

Quality assure State and Local SV data in AFS/NARS, enter 
data as necessary to ensure that all SV's are identified correctly 
in the appropriate field. Ensure that the violation in question 
meets the SV definition. Communicate periodically with the State 
and Local Agencies to confirm reported SV's and assist the State 
and Local Agencies in identifying, prioritizing and resolving SV's 
in a timely and appropriate manner. Discuss lead changes or over
filing as appropriate. In preparation for quarterly and annual . 
reporting cycles, check SV data reported to Headquarters to ensure 
accuracy and correct accounting. Report to Headquarters on the 
progress of the SV program in relation to Regional MOA commitments 
and any problems that the Region or State off ices may be 
experiencing. 

Headquarters 

Quality assure summary SV data for correct accounting and 
ensure consistent implementation of the SV/T&A Guidance. Work 
with Regional AFS/NARS and/or SV coordinators to correct 
inconsistencies. Analyze Regional performance for quarterly MOARS 
reports and the annual Timely and Appropriate report. Maintain 
and improve national data systems for tracking and reporting on 
SV's. 
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SIGNIFICANT VIOLATOR REFERENCE DOCUMENTS 

I've attempted to list all of the documents that offer guidance en 
SV's on the policy level and the technical ,AFS operator level. 
Ensuring that we're all using the same guidance is essential to 
our ~ask of maintaining consistent policy and reporting. 

SV/T&A POLICY DOCUMENTS 
"Timely and Appropriate Enforcement Response to Significant Air 
Pollution Violators" (SV/T&A Guidance) and cover letter, Signed by 
Jor.n s. Seitz, OAQPS and Robert Van Heuvelen, OE on Feb 7, 1992. 

"Asbestos NESHAP Addendum to the Timely and Appropriate (T&A) 
Enforcement Response to Significant Air·Pollution Violators (SV)" 
signed by John B. Rasnic, SSCD and Kathie Stein, OE on October 27, 
1993. 

An Acid Rain addendum is expected to be finalized in FY 1994. 

DOCOMZN'rS OSZD IN CONJUNCTION WITH TU: SV/T'A GOIDAHCJ: 
"Clean Air Act Stationary Source Compliance Civil Penalty Policy," 
William G. Rosenberg, Edward W. Reich Octpber 25, 1991 

/"Guidance on Implementation. of the Discretionary Contractor 
Listing Program," Thomas L. Adams Jr. November 26, 1986 

1 "Listing As~estos Demolition and Renovation Companies Pursuant to 
Section 306 of the Clean Air Act," Michael S. Alushin, John s. 
Seitz, Terre11 E Hunt ~rch 11, 1988 

1 "Asbestos Contractor Listing," John s. Seitz June 30, 1988 

;/Annual Program Specific Guidance, which is issued by the program 
offices. 

I AIRS rACII.ITY SOBSYSTZM (Al's> GUIDANcs oocma:NTS 
AIRS Users Guide Vol.AFl: AFS Data Dictionary, TRC November 1992 

Action Linkin; Users Guide, TRC October 30, 1992 

AIRS Facility Subsystem <AfSl AP HOC and Milestone Reporting 
(Volume XIII), TRC November 1992 

"Major Sources in the AIRS Facility Subsystem (AFS)," Mamie 
Miller, SSCD April 27, 1993 

"Minimum Data Requirements (MDR's) for Stationary Sources," Mamie 
Miller, SSCD December 22, 1993. 
Additional guidance on adding and maintaining SV data in AFS is 
being developed by the AFS managers work group. 
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SV/T&A Goal Statement 

The Significant Violator Timely and Appropriate Guidance sets 
the framework and clarifies the relationship between Federal, 
State and Local ai~ pollution control agencies. It provides the 
f rarnework for improved cooperation between these agencies in order 
to maximize the effectiveness of available ~esources for 
protecting the environment. This is done by making it possible 
for agencies to have the flexibility to prioritize enforcemenL 
actions agai~st the most environmentally damaging sources of air _ 
pollution. By maintaining an accurate SV census in-AFS/NARS 
regulators are able to effectively target enforcement against 
sources that are significant noncompliers under other 
environmental statutes. 

The SV/T&A guidance sets enforcement timeliness goals that 
environmental regulatory agencies aim to-meet. By tracking and 
analyzing the time that elapses between the time that a violation 
is discovered and the day that a violation is resolved EPA can 
assess how effective the enforcement response has been. A rapid 
response including appropriate penalties to violations is crucial 
for maintaining credible deterrence in the regulated community. 
By analyzing the timeliness of the enforcement response EPA is 
able to identify and correct weak or slow enforcement. 
Additionally, by accounting for SV's unaddressed EPA can 
illustrate the need, in some cases, for additional resources to 
properly address and resolve all ~iqnificant violations. 



Attachment I 

OUARTEAL Y REPORT OF SIGNIFICANT VIOLATOR ACTIVITY ---------- -
REGION FISCAL YEAR QUARTER --

POLLUTANT voe PM-10 S02 cmm TOTAL 

--
SIZE OF PA03RAM 

SVS ADDED YTD A - . 

SVS ADDRESSED YTD B -- -------
' 

I 

SVS UNADDRESSED YTD c -----

- -
TIMELINESS 

ADDRESSED YTD < 150 DAYS D -
- ----- - ----

ADDRESSED YTD > 150 < 365 DAYS E - ---- ------ -
--
ADDRESSED YTD > 365 DAYS F --- --- ------- ---

-
T9T ~~-~_'{_S ]'9-DRESSEO {G .. O+E+!:) G 

SV'S UNADDRESSED > 365 DAYS H 
~ 

--- ----. ---- . ---
DELEGATION SUCCESS I 

LEAD CHANGES YTD I 



Attachment 
ANNUAL SV/T and A STATE-BY- STATE REPORT 

Page 1 

Evaluation of State-By-State SV's In FY 199 Region ~ 
STATE STATESTATESTATESTATESTATE STATE STATE TOTAL - - --- - ---------------1i----1---t----1-·--r------t----t----;---1----1 

1 )_ TO.!f!l_~!l~~dressed SV's at BOY 
~)Tota!__§V's~d_d_e_d_d_u_n~ng.._F_Y ______ i----r-----+---t---~--+---1---.---~---i 
3) Total SV's Addressed during FY 
~} To!al SIP SV's 
~)Total SIP SV's Added 
6) Total SIP SV's Addressed 

?> lO!!iLl'iSPS _s-'.-v_·_;_s __ , _______ _.__--t---1----1----t---t---t---'-i---l'---I 
~1- To!~~§~~ sv·s _A_dd_e_d__.__, -·-----ii--______ ---1---t----1--

1
,___ ____ _ 

9) Total NSPS SV's Addressed 
JO) To.!_~~'!On-asbestos NESHAP SV's 
~~) T~t~I ~n-a~bestos NESHAP SV's_A_d_d_e_d_..__-t----t---t----J---+---+--t----i---• 
12) Total non-asbestos NESHAP SV's Addressed 
1 ~) .!~!~ ~-~bestos D&R SV's· 
~~)_l~J~!_~sbestos D&R SV's Added· 
15) Total Asbestos D&R SV's Addressed· 

16) T~!~!. P~Q__S_V __ ._s _______ ------•---1---t---t----t---t---t---r-----i---i 
17) Total PSD SV's Added 
t 8) Totai PSD sv·s Addressed 

19) J~ta! ~SR ~_v_·s----------+----1f---+---1---.---.__--1---+----+--
~q) _ _!~l~L~SR SV's Added 
2 ~) _T_otal NSR A!1d_.r-'-e-'-ss_e_d _______ _._ ____ .___-1---+---•f----+---+----t------1 

Note: in order to prevent double counling, If more than one program violation occured only the primary 
emission violation should be counted for each SV. Only one program code will be counted for each day zero. 
The sum of lines 4, 7, 10, 13, 16 and 19 should equal the sum of lines 1 and 2. --rhls data should be 
accessible soon In ACTS/NAAS. 
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ATIACHMENT Ill 
Annual SV State-by-Slate Report 

Paqes 2 + 

TIMEFRAMES FOR ADDRESSING SV'S FY 199 REGION STATE 
This form needs to be fllled out for eacf.1 State. ---

' EPA LEAD STATE LEAD LEAD CHANGE ----

2_g)_~v·s Addressed w/ln 150 days 

23) SV's Addressed w!ln 151-240 days 
...:-· -- -- -------

24) SV's Addressed w!ln 241-365 days 
- -- - --- -

2~)- sv·s Addressed berond _365 dars 
26) Total SV's Addressed (sum of 
li~e_s _~?:_?~_{_Should equal lln~} -

27l Tot~ Unaddressed b)'. EOY 
28) Total Unaddressed Over 365 days at 
End of FY 
29) Total· of all Sources being tracked 

----
30) Of line 26, the number of SV's 
addressed with enforcement actions --·-- -- --
31) Of line 26, the number of SV's 
addressed with penalties 

TOTAL 



SECTION B DOCUMENT 27 

Initial Operating Permit Application Compliance 
Certification Policy 

07/03/95 

27 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, North Caro1ina 27711 

JUL 31995 
MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

-Initial Operating Permit 
Certification Policy 

Application Compliance 

Kathie A. Stein, Director 
Air Enforcement Division, 

Mwa.L 
Lydia N. Wegman, Deputy Director 
Off ice of Air Quality Planning and 

See Addressees 

In response to the inquiries and concerns-expressed by . 
permitting authorities, regulated sources, and other stakeholders 
in the title V process, the Office of Air and Radiation (OAR) and 
the Off ice of Enforcement and Compliance Assurance (OECA) have 
collaborated on the development of an Environmental Protection 
Agency (EPA) policy on a source's compliance certification to 
accompany the initial title V permit applications. The questions 
focused P,rincipally on the compliance certification requirements· 
under 40 CPR 70.S(c) (9) and (d). In an effort to gather more 
information, OECA and OAR recently talked with industry 
representatives, Regions, and State and local agencies about 
their experience with the certification requirement. This 
information was helpful in developing the policy. 

Sources are required to review current major.and minor new 
source_review permits and other permits containing Federal 
requirements, State implementation plans and other documents, and 
other Federal requirements in order to determine applicable 
requirements for emission units. .;I'he EPA and State and loc'al 
permitting authorities may request additional information 
concerning a source's emissions as part of the title V 
application process. Companies are noc federally required to 
reconsider previous applicability determinations as part of their 
inquiry in preparing title V permit applications. However, the 
EPA expects companies to rectify past noncompliance as it is 
discovered. Companies remain subject to enforcement actions for 
any past noncompliance with requirements to obtain a permit or 
meet air pollution control obligations. In addition, the title V 
permit shield is not available for noncompliance with applicable 
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requirements that occurred prior to or c0ntinues after submission 
of the application. 

· We anticipate that implementation of this policy will 
simplify the permit application process, while maintaining the -
compliance and flexibility benefits that the operating permits 
program will provide. Should you require further information 
concerning this policy, please contact Julie Domike of OECA at 
(202) 564-6577 or Barrett Parker of OAR at (919) 541-5635. 

Addressees: 
Director, Air Pesticides, and Toxics Management Division, 
. Regions I & IV 
Director, Air and Waste Management Division, Regj,on II 
Director, Air, Radiation, and Toxics Division, Region III 
Director, Air and Radiation Division, Region V 
Director, Air, Pesticides, and Toxics Division, Region VI 
Director, Air and Toxics Divisions, Regions VII, VIII, IX, and X 

cc: Alan Eckert 
Steven A. Herman 
Jean C. Nelson 
Mary D. Nichols 
Richard D. Wilson 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C 20460 

·i 2 3 -·. 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

MEMORANDUM 

SUBJECT: Clarification of the Use of Appendix I of the Clean Air Act Stationary Source 

FROM: 

Civil Penalty Policy 

if 
Kathie A. Stein (2242-A 
Air Enforcement Divisio 
Office of Enforcement an mpliance Assurance 

TO: Regional Division Directors 

Region IV recently raised questions concerning the Clean Air Act Stationary Source Civil 
Penalty Policy (general policy). Specifically, the Region asked whether the Gravity Component 
in Appendix I ("The Permit Penalty Policy") should be used in addition to the general policy's 
gravity component when calculating the penalty amount, and specifically, whether "size of the 
violator" is included in addition to the penalty amount as calculated using the appendix. The 
policy may be confusing because of a clerical error on page 3 of Appendix I, which reads as 
follows: 

The economic benefit component and the gravity component are added together to 
detennine the preliminary deterrence amount. This initial amount should then be 
adjusted, using the general stationary source civil penalty policy factors which take into 
consider~on individual equitable considerations (Part III of the general policy). 

This paragraph applied to Part III of September 12, 1984 general Clean Air Act policy, 
Adjusting the Gravity Component, and to the later policy revision in March 1987. The error 
occurred when the table of contents was changed during the 1991 revision of the gem1ral policy. 
Part III became Parts 11.B.4. and IV, but the reference was inadvertently left unchanged in the 
above passage in Appendix I. The paragraph should read as follows: 

The economic benefit component and the gravity component are added together to 
determine the preliminary deterrence amount. This initial amount should then be 
adjusted, using the general stationary source civil penalty policy Part II.B.4., Adjusting 
the Gravity Component, Part III, Litigation Risk, Part IV, Ability to Pay, and other 
relevant adjusnnents. 

(X), Reqcled/Flecyctable n- 1) Pn,,ted waft SoytCanoJa IM on ?a?8' lNn 
DO com.11n1 till '8ilSt 75% rocyded fiber 
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Settlement with a Federal agency is encouraged in the same circumstances as with a 
private party. See 40 C.F.R. § 22.18. EPA should use the same conference and settlement 
discuss10n procedures with Federal agencies that it uses with private parties under Part 22. 
Except where the parties have reached a settlement, a case against a Federal agency would 
proceed to hearing under the provisions of Part 22 just as in a case against a private party, 
including the opportunity for either party to appeal an initial decision to the Environmental 
Appeals Board. Often, however, settlement discussions continue on a parallel track with the 
hearing procedures. Cases that settle do not require a conference with the Administrator, as 
discussed below. In settling a matter, the respondent Federal agency waives its opportunity to 
confer on the settled matter. 

As with pnvate parties, any voluntary resolution or settlement of such an action shall be 
set forth in a consent agreement/consent order. In addition, Federal parties have the same 
opportunity to confer with the appropnate Agency official or employee provided under 40 C.F.R. 
§ 22.18. Regions should not confer with the Federal agency outside of their usual procedures to 
implement 40 C.F.R. § 22.18. As a result, after EPA issues the complaint, the respondent 
Federal agency may confer with the complainant (EPA employee authorized to issue the 
complaint) under Part 22 concerning settlement whether or not the respondent requests a hearing. 
This Part 22 opportunity to confer, however, does not affect the 30-day deadlme for filmg an 
answer under§ 22.43, JUSt as with a private party under§ 22.18(a). Moreover, throughout this 
administrative process, the Regions should follow Part 22's requirements regarding ex parte 
communications. 

B Opportunity to Confer 

Before a penalty becomes final, the respondent Federal agency must be afforded an 
opportunity to confer with the Admm1strator EPA will provide the same opportunity to confer 
with the Administrator prior to final assessment of a CAA admm1strat1ve penalty as is currently 
provided in implementmg the RCRA prov1s1on, and as proposed in general for Part 22. 
Although the "opportunity to confer" requirement can be satisfied by providing an opportunity to 
confer with a Regional official with properly delegated authority within a reasonable period of 
time following issuance of the penalty order, as a matter of practice, the Admm1strator will retain 
the opportunity to confer personally, as set out below. This 1s an appropnate way to implement 
EPA's existing administrative penalty authority, thereby preservmg the President's authority to 
resolve disputes within the executive branch. As a result, EPA will provide the respondent 
Federal agency an opportunity to confer with the Administrator before a penalty order becomes 
final. 6 

5EPA believes this guidance is consistent with Executive Order No. 12088, as it 
establishes an efficient and orderly procedure for implementing an opportunity for the head of 
the affected Federal agency to confer with the Administrator on disputed issues. 

6 As discussed below, such opportunity will not be available for administrative penalty 
orders unless the Part 22 administrative heanng procedures have been exhausted. 
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Federal agencies will have the opportunity to meet with the Admmistrator only after 
exhaustion of other Part 22 procedures. Placing the conference at the end of the process will 
enable the Agency to proceed with their enforcement case agamst the Federal agency in the same 
manner as they do agamst pnvate parties. Similarly, placmg the conference at the end of the 
hearing process was adopted in implementmg the RCRA provision noted above, and has worked 
effectively in practice. See 58 Fed. Reg. 49044 (September 21, 1993). 

Under the current Part 22 provisions, the EAB issues a final order under section 22.31, 
and sets the effective date of the order. A pnvate party or a Federal agency may seek 
reconsideration of the order by filmg a motion with the EAB, and the EAB may, if appropriate, 
stay the effective date of the final order pendmg such reconsideration. However, the 
Administrator does not part1c1pate m a case unless the matter has been referred by the EAB to the 
Admmistrator under section 22.04(a). 

In cases involvmg a respondent Federal agency, the EAB will issue a final order under 
section 22.31, with an effective date that is no earlier than 30 days from issuance of the order. If 
a Federal agency wishes to confer with the Admimstrator, 1t must file a motion to reconsider the 
EAB's final order with the EAB under section 22.32 w1thm 10 days of service of the EAB's final 
order (5 add1t1onal days where service is by mail). In its motion, the Federal agency must 
mdicate that it desires an opportunity to confer with the Admimstrator, either in person or 
through an exchange of letters, and identify the issues which the Federal agency proposes to 
discuss with the Admimstrator. The motion to reconsider should also raise to the EAB any 
matters deemed to have been erroneously decided and the nature of the alleged errors. Upon 
receipt of such a request, the EAB will refer the request for a conference to the Admmistrator and 
stay the effective date of its final order pending the outcome of the referral and conference with 
the Admimstrator. 7 

The referral from the EAB pursuant to section 22.04(a) will authonze the Admm1strator, 
upon completion of the conference, to either issue a final order superseding the EAB's order, or 
refer the matter back to the EAB to issue a new final order or reaffirm its previous order on 
behalf of the Agency. If the matter is referred back to the EAB, the EAB shall resolve, as 
necessary, those issues raised m the motion for reconsideration relating to any errors allegedly 
made by the EAB. 

7Under the proposed Part 22 procedures, 1f the respondent Federal agency desires a 
conference with the Administrator, the head of the affected Federal agency must request a 
conference with the Administrator withm 30 days of the EAB's service of a final order and serve 
that request on the parties of record. In that event, a decision by the Admm1strator shall become 
the final order. A motion for reconsideration of a final order shall not stay the 30-day penod to 
request the conference unless specifically so ordered by the EAB. 
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Failure to request a conference with the Administrator m this manner and within this time 
frame will be deemed a waiver of the right to confer with the Admmistrator. If there is no timely 
request for a conference with the Administrator, any motion to reconsider filed with the EAB 
will be ruled on by the EAB. 

The conference with the Administrator can occur directly or through an exchange of 
letters. A request for a direct conference should be mcluded m the Federal agency's motion for 
reconsideration of the EAB's final order with a copy to the Director of the Federal Facilities 
Enforcement Office (FFEO) and all parties/counsel of record.8 The request for a direct 
conference should specifically identify the issues which the Federal agency proposes to discuss 
with the Administrator, and should specifically identify who will represent the respondent 
Federal agency. In addition, as part of its request for a direct conference, the head of the Federal 
agency should attach copies of all prior admimstrative decisions and substantive briefs in the 
underlymg proceedings Copies of these bnefs and underlymg decisions also should be provided 
to the Director of FFEO. 

The parties/counsel ofrecord may request to be present during the direct conference. A 
request to attend the direct conference should be m writing and served on the Director ofFFEO 
and the parties/counsel of record. The Admmistrator or her designee shall notify the head of the 
Federal agency who requested the direct conference and the parties/counsel of record regardmg 
her plan and arrangements for the direct conference. 

Following the conclusion of the direct conference, a person designated by the 
Admmistrator will provide a written summary of the issues discussed and addressed. Copies of 
the written summary shall be provided to the parties/counsel of record. Withm thirty (30) days 
of the conference, the Administrator shall issue a written decision with appropnate instruction 
regarding the finality of the order. This decision shall be filed with the Clerk of the EAB and 
made part of the admimstrative case file. 

Instead of the direct conference, the conference with the Administrator may be conducted 
through an exchange of letters. If so, the head of the Federal agency should include the letter m 
its motion for reconsideration of the EAB's final order with a copy to the Director ofFFEO and 
all parties/counsel of record. In addition, the letter should specifically identify the issues which 
the Federal agency proposes that the Administrator consider. The head of the Federal agency 
should also attach copies of all prior administrative decisions and substantive briefs m the 
underlying proceedings. Copies of these briefs and underlying decisions should be provided to 
the Director of FFEO. Within thirty (30) days ofreceipt of the head of the Federal agency's 
letter in the event of a conference by letter, the Admmistrator shall issue a written decision with 
appropriate instruction regarding the finality of the order. As in the direct conference, this 
decision shall be filed with the Clerk of the EAB and made part of the Administrative case file. 

8Participation by non-Federal parties m the Admimstrator's conference will be 
detennined on a case-by-case basis. 
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If the Board referred the matter to the Administrator for decision under section 22 04(a) 
prior to the fihng of a motion to reconsider under section 22 32, and 1fthe Federal agency wants 
to request a conference with the Administrator, it must do so pnor to the Administrator's 
decision To assure that Federal agencies are aware of these procedures, Regions should refer the 
Federal agency to Part 22 and other relevant Agency guidance 

IV COMPLIANCE ORDERS 

Unhke RCRA, the CAA does not have a separate statutory provision specifically 
addressing Federal agency penalty/compliance orders and requiring a conference with the 
Administrator prior to an order's becoming effective The CAA, however, does provide a 
general conference opportunity under section 113 (a)( 4 ), prior to a compliance order's becoming 
effective 9 CAA compliance orders to Federal agencies should follow the same procedures as for 
the issuance of such orders to private parties For example, as with a private party, a Federal 
agency respondent should be provided an opportunity to confer with a Regional official with the 
authority to issue a compliance order before the order becomes effective Because EPA issues a 
compliance order to achieve exped1t1ous compliance with CAA requirements and not to assess a 
penalty, the time period to request a conference generally should be less than the 30 days 
afforded to seek a conference for penalty orders Ultimately, based on the seriousness of the 
violations and the nature of the compliance act1v1ties, the Regional office will determine the time 
period in which the Federal agency may request a conference, and specify that deadline in the 
cover letter transmitting the comphance order or in the compliance order itself The approach of 
providing an opportunity to confer before a compliance order becomes final has worked well 
under the Safe Drinking Water Act 

With regard to section 113 compliance orders, section 113 mandates that such orders 
require the person to whom it was issued to comply within one year of the date the order was 
issued, and shall be nonrenewable For private parties, EPA would most likely pursue a civil 
judicial action against a violator should a schedule longer than a year be required for a return to 
compliance For executive branch agencies, this option is not available to EPA Therefore, when 
a Region believes that a schedule less than a year is infeasible to achieve compliance, the Region 
should negotiate a Federal Facility Compliance Agreement (FFCA) which either contains an order 
with a delayed issuance date to go into effect when compliance can be reached in one year or, 
instead, the Region could first negotiate an FFCA and then issue a separate order when 
compliance can be reached within one year FFEO strongly recommends that when the Region 
uses the FFCA, it be submitted for public comment via publication in the Federal Register in order 

9 As a matter of practice, while EPA will also provide such opportunity to Federal agencies 
for compliance orders relating to violations of CAA section 112, 42 USC § 7412, the 
opportunity for a conference does not suggest that the Federal agency may delay taking steps to 
come mto compliance with these requirements or any other requirements under the CAA 
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to ensure public awareness of the compliance order's contents. This is similar to public comment 
on Judicial consent decrees. Where compliance is achievable within one year of issuance, Regions 
should issue orders. 

V. WAIVERS 

Under the CAA Sechon l 13(d)(l)(C), the Administrator's admimstrative penalty authority 
1s hm1ted to matters where the total penalty sought does not exceed $220,000 and the first alleged 
date of violation occurred no more than 12 months pnor to the initiation of the admirustratlve 
action, except where the Adm1mstrator and the Attorney General jointly determine that a matter 
involving a larger penalty amount or longer penod of violation 1s appropriate for administrative 
penalty action. Where the Regions determine that a waiver should be granted m an action against 
a Federal agency, the Regions should direct thetr request for a waiver to the Director, FFEO with a 
copy to the Director, Atr Enforcement Div1s1on, Office of Regulatory Enforcement. Waiver 
requests should follow the same format as similar requests in cases against pnvate parties and 
include reasons JUShfying the waiver and a fact sheet on the matter. 

VI. PENALTIES 

Federal agencies are liable for EPA-assessed CAA civil administrative penalhes just hke 
any other person. 10 If violations occurred pnor to July 16, 1997 and are ongomg, EPA could 
assess penalties for the violations from July 16, 1997 until correction of the violation. Moreover, 
EPA can reqmre correction of and, in some case, may seek penalties for violations that occurred 
pnor to July 16, 1997. If a Region belt eves that seekmg penalties for violations occurring prior to 
July 16, 1997 is warranted, the Region should submit a JUShficahon to the Director of the Federal 
Facilities Enforcement Office. Regions should consider the size of violator when determining the 
appropriate penalty agamst a Federal agency. In many instances, Federal agencies would be 
considered large violators; in these cases, the Regions should apply the 50% formula, under which 
the size of the violator component, 1f very large, may be reduced to 50% of the total penalty at the 
discretion of the Agency. 

In determining an appropriate penalty, EPA will apply its penalty pohcies, the October 25, 
1991, CAA Stationary Source Civil Penalty Policy, and amendments thereto, and the Mobile 
Source Penalty Policies' 1, including capturing economic benefit for avoidance of costs, against a 

10 This policy does not intend to require any conduct contrary to the Anti-Deficiency Act. 

1 'Intenm Tampering Enforcement Policy, 6/25174, Civil Penalty Policy for Incorrect 
Aftermarket Catalytic Converter Applications, 4/18/88, Sale and Use of Aftermarket Catalytic 
Converters, contained m 51 Fed. Reg. 28133 (8/5/86), Enforcement Policy for Aftermarket 
Catalytic Converter Violat10ns, 12/22/88, Volatility Civil Penalty Policy, 12/01189, Aftermarket 
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Federal agency for violations of the CAA in the same manner and to the same extent as against 
any private party The May 1, 1998, "Supplemental Environmental Projects Policy" and any 
subsequent updates also apply in this context Moreover, for settled compliance cases that require 
work, stipulated penalties should be included in the Compliance Agreement 

VII PRESS RELEASE FOR CAA ENFORCEMENT ACTIONS 

EPA uses the publicity of enforcement activ1t1es as a key element of the Agency's program 
to promote compliance and to deter noncompliance with environmental laws and regulations 
Publicizing EPA enforcement actions against pnvate parties and Federal agencies informs both the 
public and the regulated community of EPA' s efforts to ensure compliance and take enforcement 
actions EPA' s decision to issue a press release and the contents of press releases are not 
negotiable with Federal agencies or other regulated ent1t1es Upon the issuance of an order or the 
filing of a complaint, FFEO strongly encourages Regions to issue a press release 

VIII CONCLUSION 

FFEO 1s issuing this guidance to clanfy enforcement procedures for Federal facility 
enforcement under the CAA This guidance supersedes earlier guidance regarding CAA 
enforcement at Federal facilities such as that found in the 1988 Federal Facilities Compliance 
Strategy Should you have any concerns or questions, please have your staff call Mary Kay Lynch 
at (202)564-2574 or Sally Dalzell at (202) 564-2583 

IX NOTICE 

This guidance and any internal procedures adopted for its implementation are intended 
solely as guidance for employees of the US Environmental Protection Agency Such guidance 
and procedures do not constitute rule making by the Agency and may not be relied upon to create 
a right or benefit, substantive or procedural, enforceable at law or in equity, by any person The 
Agency may take action at vanance with this guidance and its internal implementing procedures 

Attachment 

cc Air Enforcement Branch Chiefs 
Federal Facility Coordinators, Regions 1-X 

Defeat Device Authority with regard to Catalyst Replacement Pipe Manufacturers and Sellers, 
1102191, Civil Penalty Pohcy for Administrative Hearings, 1/14/93, Manufacturers Programs 
Branch Interim Penalty Policy, Appendix I Manufacturers Programs Branch MFB Imports 
Program Penalty Policy, 3/31/93, Interim Diesel C1v1l Penalty Policy, 2/08/94, Tampering and 
Defeat Device Civil Penalty Policy for Notices of Violat1on, 2/28/94 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C 20460 

OCT 9 i998 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

SUBJECT: Guidance on Implementation of EPA's Penalty/Compliance Order Authonty 
Agamst Federal Ag n s Under the Cl Air Act (~;\A) 

FROM: 

TO: Regional Counsels, Reg10ns I-X 
Air Program Directors, Regions I-X 

I. INTRODUCTION 

The Clean Air Act (CAA or Act) contams several prov1s1ons authorizmg the Agency to 
assess administrative civil penalt1es1 and to issue admmistrative comphance orders2 for violations 
of the Act and its implementing regulations. These provisions also authorize the Agency 1Q 
assess admmistrative civil penalties or ISsue comphance orders against Federal agencies. lI_his 
guidance will assist m the implementation of the CAA's administrative penalty authonty and 
compliance order authonty when used against a Federal agen~ 

II. BACKGROUND 

In response to a proposed rulemakmg concerning CAA field citations (under section 
113( d)(3) of the Act), the Department of Defense took the position that EPA did not have 
authority to issue citations against a Federal agency. To resolve this issue, EPA sought the 
opinion of the Office of Legal Counsel (OLC) in the Department of Justice (DOJ). The OLC is 
the office withm the Department of Justice (DOJ) that settles legal disputes between Executive 
Branch agencies pursuant to Executive Order No.12146. On July 16, 1997, OLC issued an 
opimon confirming EPA's authority to assess administrative penalties against Federal agencies 

1 CAA sections 113(d), 205(c), 21 l(d)(l) and 213(d), 42 U.S.C. §§ 7413(d), 7424(c), 
7545(d)(1), and 7547(d). 

2 42 U.S.C. § 7413(a). 
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under the CAA, including field c1tatlons.3 See attached opinion. DOJ applied a "clear 
statement" rule of statutory construction, and determined that these prov1s10ns authorize the 
Agency to assess administrative penalties against Federal agencies, and that separation of powers 
concerns do not bar EPA from exercising this authority.4 

III CAA ADMINISTRATIVE PENALTY ACTIONS 

A. Hearing Procedures/Settlement 

The hearing procedures set forth at 40 C.F .R. Part 22 apply when EPA issues a penalty 
order against Federal agencies in the same manner as when EPA files an admmistrative action 
against private parties. Private parties and Federal agencies have an opportunity to challenge a 
CAA penalty complaint using the 40 C.F.R. Part 22 procedures. For instance, if the Region files 
an administrative penalty action against a Federal agency under CAA section 113(d)(l), EPA 
would file pursuant to EPA's procedural rules m Part 22 Under the Part 22 procedures, service 
on an officer or agency of the Umted States can be accomplished in several ways. For example, 
as a matter of practice, EPA has successfully served the base commander when a military service 
is involved with a copy of the action to that service's headquarters. If the case proceeded to 
hearing, it would be conducted in the same manner as a case against a pnvate party. 

3 While the OLC decision does not expressly address EPA's penalty authority under 
Section 213( d), EPA believes the same analysis applies to that provision. 

4This authonty can be exercised consistent with Articles II and III of the Constitution. 
For example, the Act does not preclude the President from authonzmg any process he chooses to 
resolve disputes between EPA and other Federal agencies over assessment of admmistrative 
penalties. DOJ noted that nothing in the Act prevented, and EPA mtended to provide, a Federal 
agency with an opportunity to confer with the Administrator before any assessment 1s final. 

Congress has addressed this issue of providing such an opportunity to confer under other 
environmental statutes. In the 1992 amendments to RCRA, Congress provided that "[n]o 
administrative order issued to such department, agency, or mstrumentality shall become final 
until such ... agency ... has had the opportunity to confer with the Administrator." This concerned 
both penalty and compliance orders. 42 U.S.C. § 6961(b)(2). A similar provision was adopted 
in the 1996 amendments to the Safe Drinking Water Act concerning administrative penalties. 42 
u.s.c. § 300j-6(b). 

In response to the 1992 RCRA amendments, EPA revised its hearing procedures to 
provide the opportunity to confer. 40 C.F.R. § 22.37(g). This provided an opportumty to confer 
at the end of the adm1mstrative hearing process. EPA recently proposed to revise the Part 22 
hearing procedures so that this same regulatory approach for an opportunity to confer would 
apply generally to administrative hearings under Part 22 involving Federal agencies. 63. Fed. 
Reg. 9464, 9476, 9491 (February 25, 1998). 
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Re:: Administrative Assessment of Civu Penalties 
Against Federal Agencies U11dcr the Clean Air Act 

ckPr 

You have asked for our opinioo. resolving a dispute be~e::i the Environmental 
Protection A enc (f~EP A .. ) a.I!.4 the Department of Defense ("DODn) concerning whether 
the. can Air Act ("the Act"), 42 U.S.C. §§ 740l·7671 (1994), authorizes EPA 
adminisuatively co asst:~s civ pc cs a.inst ?al a cncics or violations of tbc Ad: 
or its implementing regu tions, and if so, whether this authority can be exercised consistent 
with the ConstitUtion. l Applying the "clear starement" rule of statutory cansuuctioq, which 
is applicable wbcrc a particular interpretation or application of an Act of Congtess would 
raise separation of powers concerns, we conclude that the Act does provide EPA such 
authority. We also c:ondude that theso separation of powers conc~ms do net bar EP.i\.'~ 
c::::crd:ie of chis authority because it can be exercised consistent with the Constitution: 

' 5= Lci.:cz far Walt~ Dellinger, Al3is~t Attcr:iey Cic:nem. Offic:o Qr I.gal Co~cl, from !oaa.tllan 
Z. C.!tn.Qon, Assistant Ac!.minlstrn.rc1: (Ciczicr:tl Caunsel). EFA (Oct •. 3. 1995), c:iclosing Memcngdum og 
. .a.s~~smi:mr cf ~dmjnjsrr:uivc P;n11cjez A"ajmt &sd~I Facilitin under Lhe Clan Air Act ~Sr:pc. 11, 1995) 
(~EPA ).(cmarand.um""); Lct~r for Walter De!H11;-or from Juditl1 A. Miller. Geaora.l Ccunsel. DOD (08':. 15. 
1995). enclosing DOD R.::si:cm:1o M;:morandum; essessmenc of odmini:m;uiva 'Pxnaltie1 At!iost E.x.es;mjvs; 
Bran.eh Agencies Under Sa:tiog 113Cdl gf rh; Cl?n Air Ac:! (Os:. IS. l 995} ("DOD kspoasa•): J..ottu for 
Christopher Scb.rccdcr. ActiJlg As'lstl.D.t Altomcy Gcnor.U, Office of 1..cgal CcLLQael. fxccn Jcuwhan Z. ~QQ 
(Oct. l8. L996). enclosinir EP~ Mcm.cnrJdum in R,ep!v to Depaf!mi;pt Qf Dofaase Concem.ia.i AdminismJ;jYe 
AS'jCssmcnt of Civil Pec!ltii;s A.pinsc f-;dery.1 'Fac:ilitie11 (I"ikr che: Clc:r.p Air Ac~ (Sept. 16. 1996) CEPA 
Reply "1. r . 
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I. 

A. 

EPA's authority tc initiat= =nforc:ernc=nt proc:ccd.ings und~r the C1c::an Air Act is 
set forth in- section 113 of the Act, entitled "F~eral Enforcement," 42 U.S.C. § 7413 
(1994). As summarized in section 113(a)(3).:: section 113 provides lhat when EPA fmds 
that "any person bas "iolat.~. or is in violation of" the Act or iu implementing regulations. 
EPA ma.y issue an administrative peoa.lty order or :i complianc;: order, bring a civil action. 
or request the Attorney General to c:cmm.cnc~ a. criminal action. The questions presented to 
us a.re \\lhether the: Act authorizes EPA re issue an administrative penalty order to a federal 
agency under sec:tion l l3(d), and if so, whether that authority can be: c"ercised ccnsistt:m 
""'lth the Consticucion.3 

· 

The Act authorizes EPA to issue two kinds of adminisaativc penalty orders. 
Se:tion l lJ(d){l) authorizes EPA to "issue an administrative order against any per.;on 
assi:ssing a civil administrative penalty of up to S2S,OOO, per day of violation~ v.ihen E.P.l\ 
"finds rhat suc:b person" has violated. the Act or ics implementing r.:gulacions. 42 U.S.C. 
§ 74~3(d)(l) (1994). Such a penalty may be assessed oaly after opporrunicy for a. hearing on 
the record in accordance with the. Administrative 'Proc:dure Act ("APA"). 5 U.S.C. §§ 554. 
556 (1994). ~ § 7413(c1)(2). 

In addition, section- l 13(d)(3) authorizes EPA co implement a field citation 
program under which "pc:rsonsu who commit minor violations of the Act er the· 
regulations may receive field citations :usc:ssing civil penalties net to exceed S.S ,000 per day. 
Id.. § 7413(d)(3). Field citations may be issued without a hearing. but persons who ha.vc: 
~c;ivcd citations may request a hearing. "Such hca.rin: shall not be subject ro [the APA], 
but shall provide a. reasonable opporrunity to be heard aLJd co present ::vidence." ~ The 
Act provides for ~e two types cf administrative: penalty orders to be lirie,oated in the couns in 
a 'farieLy of \\lays. Persons againsr whom either kind of penalty is imposed may seek judicial. 
review in federal district court. and in any such proceeding the United States may scc:k an 
order requiring that the penalties be pa.id. Isl.§ 7413(d)(4). In addition, if a. person·fails re 
pay any penalty after re:eiving an order or assessment .from. EPA, "the Admioisuacor shall 
~quest the Attorney General to bring a civil action in an appropriate distri1:t court to' erJ"orcc: 
the order or to recover the amcum ordered or assessed:" Ml § 7413(d')(5).-

: See 4-2 U.S.C. ~ 7_.l.3(a)(3) (1994} (-.arh.crc it finds :i. vicla.tlo~. EP.'\ cc:i.y "(A) issi:e a'l adm.inis~vc 
pcna.lcy cm:fc:r in Ac::ordacc.: with subect1c:m (cl) of <hl:1 ~CJ;tL<lQ. (B) issue :m ord1:1' ~uirin; suc:h peisoa co 
comply witb .!Uch requinuncni: or prob.ibitiaa. (C) bring ll :;i.,.il acqon in ai:cardanc.: wicti sub3c.ctiau (b) af th.is 
31::r:ian or sci:;ica 7605 of tb.i·~ tide. or (D) rcq1.1=t' :bes .~liar.icy G~ncr:U to c:ommecc:c a c:rimi:aal ac:cio11 i.D. 
11ccordaJicc with aubsi::i:tica (c) of this section"}. 

•' '1/4 intend tb.at our re.solution of the qucsetions CQllc:irnin; s=ciaa l 13(d) will also ai:r"Ply to tile 
c:cmpan'blc autb.ari'Y proTided co EPf\ with rc:spect tci mobile so~c:s by soc:cioD.3 20S(c:) and 21.l(d)(l] 
of <b.c Act. 42 U.S.C. §§ 7SZ4(c:). 7545(d)Cll (1994.). S= EPA Mccnarand~ a.t 2-.3. 

- 2 -
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B. 

EPA p~~=ncs a straightfo?'V'ard po5ition th:tr section l 13(d) authorizes EPA to assess 
administrative penalties agtinst tC::deral agencies. That subsection autho.rizl!s EPA to assess 
penalties agaic.st "persons." Although the term 11 peTSon 11 is not defined in section 113, which 
is thia Act• s federal enfon::;:menr section, tht3 term is defined in the Ac:t · s general definitions 
section, section 302(e), which provides that the term includes ·•any agency, dcpartmcnc, or 
inst:rUmentaliry of the United States and any officer, a.gent or employee th.erecf." 42 U.S.C. 
§ 7602(eJ (1994). EPA c;cncludcs thac "(5]ince federal facilities exp,res'sly fall within the 
Ac:t's definition of person,. (se..""tioa l 13(d}} unambiguously demcnstratc[s] chat EPA has 
authority to issue adl'Dinhmtivc penalties against federal facilirie5... EPA. Memorandum at 3. 

DOD argues in response that EPA' s inrerpreration -arould raise significant separation 
ot" powe~ ccnc:rns. bc:::ause it would authorize. civil litigation proceedings betwe~n f::dcral 
agencies, and chc:r:fore ir can be adopted only if there is an express statement of 
congressional intent to provide such a.uthoricy that is sufficic:nt to meet the high .S~nda.rd 
applied. by the couru and this Office with respe::t to sta.rutory imerpr=tation questions 
involving separation of powers ccnce.ms.' DOD argues that 11 [s]ection 113(d) fails to 
provide c:lear and ~~ss authority for EPA to impose"adminisrrarive pc."la.l.ties a.gainst 
E::ecurive Branch agencies." DOD Response at 4. DOD rejc.crs EP.~' s argument tbar 
th~ inclusion of federal agencies in the Act's general definition cf 1' person 11 coustitut= 
"a sufficiently expre!Js statcmcat to allow [EPA] to exercise enforcement authority against 
other Executive: Branch agencies. 11 ~ at 5. 

n. 

We ilgTeC with DOD tlm the interpretation of the Clean Air Act advanc=.d by EPA 
- that EPA Ls authcriz::d to initiate enforcement proc::...-dings under section 113(d) again.st 
feder:il agencies •• raises substantial scparauon of powers concerns, chus warranting 
application of che clt!ar statt:mc:nt pri.Dciple. · 

la 1994, this Offic: was asked whether the Department of Housing and Urb-.m 
De:vc:lopmem (''Ht.JD") has the auchoricy under the Fair Hewing Act to initiau: enfo~~in:nt 
proce2dings against other fe.deral agencies. We ccccluded that such an interprcracioa' of che 
Fair Housing Act would raise subsra.ntial separation of powers concerns "relaI[ing] to both 
rhe Pn:sidcnr' s authority under Article n of the Con!ltitution tc supervise and c:fu'=r executi ... e 

• ~ DOD Rcspansc st ~ ("The assusment of admin,iscracivc p=aaltic:.:s 3iaimc E=.cueive SC"a.nch aiencies 
by EPA ia b&Sc:d oa " st.1.tutory schentie dtat con~mplues judicial i.nr.cr.r=itioa iora what guou.ld be a. pu':ly 
Executive B~di fi.Jnc:tion. thus r.ii!lin' signific~t cotUCUU!icn&.I scpararica. of powers ccmccra.s, ~. 
the high. suadard of ~view."). ciring Momoc.;i.ndum. for J:a1Des S. Gillil:iud, O.eacrul CaWlllld. Dcpartmcal ~r 
AV'iculrurc. frgci '9il'a.lrcr Dcllingef', Assistant. Attcruey Gc:n~. Offi~::: of .L..:gal Co~~·· R.::: • E~fsm:~m~H 
Proc:c;:.digu ,,pinst Ewutive Bnnc:h Agc:nc:191 uncc:r the f?Jr Housing o\cS (~fay 17. 1994) ( F:ur Housui~ 
Act Opinion'). 

- 3 -
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brmch agencies ilnd the Article m limitation that the jurisdiction of che federal couns 
extends only to actual cases and contmver;ies " Fair Housing Act Opinion. ac 6. We staced 
that ''[wlith rcspe=t co the Article m issue, this Office has consistently said that 'lawsuits 
between two federal agcnc:ics arc not generally justiciable.'" .W. (quoting Ccn~prutionality 
of Nuclear Regul:norv Commissiaa·s Imposition of Cjvil Pi:naltjcs on the Air Force, 13 Op. 
O.L.C. 131, 138 (1989) ("NRC Opinion~)), and that "{w]ith respect co Artic:le·n. we have 
indicated chat construing a starutc to authorize an exe:::utive.branc:h agency to obtain judicial 
re.~olucion. of a dispute with another executive branch agency implicates 'the President's 
authority under Article II of tile: Ccnstirurion to supervise his subordinates and resolve 
dispu~s among chem .... '" Fair Housing Act Opinion. at 6- i (quoting Review of Fmal 
Order in Ali:n Emplover Sangions Ca.5\l!S, \.J Op. O.L.<;.. 370, 371 (1989)). 

We obser.1ed in our Fair Housing A£:t opinion that these separation of powers 
c:onccms 

are the assential backdrop, for our analysis of '*'.~ether the Fair Housing Act 
aurh.ori.%es hu"'D to initiate enforcement prcc:=dings against other c~ecutive 
branc!i ag~nc:.ies.. Like the Suprem~ Ccun, we arc "loath to conclude chac 
Congress int=ndcd to press a.head into dangerous ccnstiruricnal thickecs iD the 
absence of firm evidence that it courted those p.c.'i.ls." 

~at 7 (quoting Puhlic Citizen v, Dcparxmeut.of 1usricc1 491 U.S. 440, 466 (1989)) . 
• i\c:ordingly, we applied a clear staremenr rule and concluded that the sta.nnc did not 
provide HU-0 this aulhoricy: 

Applying the sr.andard the Supreme Court has used when a particular 
interpretation or applic;ition of an Act of Ccngrcss would r.Use separation of 
powers or federalism conc::ms, we believe that bc-o:a.usc substantial separation 
of powers cono:rns would be raised by conscruing the Act to authorize HUD 
to initiate enforcement prcc=dings against other- exec::utive branch agencies, 
\lo'C cannot so constrUc the Ac:t unless it contains ,an Qprcss SCltement that 
Congress intended RUD to bave such autbcricy. Ecc:ausc the Act does not 
c:onta.in such an express stat.cmcnt, we conclude chac it does net grant mm 
this authority. 

Id.. at l. 

Our insist.enc= in the Fair Housing Ac:t Opinion that the statute must "conrainO ~ 
expr.:ss statement that Congress intended HUD to have such· authority" was consisrent with 
a long line of opinions of the Supreme Cnun and this Office that require a clear stuement 
of congressional intent wbcn separation of powers or federalism c:onc:rns would b~ mised.. 
Many of these opinions are cited in ~ opinion that we issued subsequent to the Fau" Housmg 
Ac:t Opinion. ~ce Memorandum for Jack: Quinn. Counsel co che President,. fro.m Walter 
Ot!llinger, Assistant Attorney Genera.I, Office of Legal Counsel. Re: &Wlie<mon of 28 

~oos 
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U.S.C. § 458 ro Pre5jdencial Appointments of F;de@I Jude-cs (Dec. 18, 1995) (concluding 
that 28 U.S.C. § 458 (1994), which prohloirs appointment or employment of relatives cf 
judge!' in same court, does net apply to presidential appointments of judges). We stated in 
that opinion that "[g]iven the central position chat the doctrines of federalism and separation 
of powers occupy in the Constitution's cl~ign. [the clear statement rule] serves ta ·assureO 
~hac the legislatur= has in fact faced. and intended tc bring inco issue, the critical matter3' 
of the balance of po~er between the thrc:: branches cf the federal government, in the c:oncext 
or si:pararlcn of powers, and between rhc fe.deral and state governments, in th= context of 
federaJisr:n." IQ. at 4 (quoting Gregorv v. Asbcroft, .5'01 U.S. 452, 461 (1991)). See ajso 
Will v. Mic:higan Th;p"t cf Stale Police, 491 U.S. 58. 65 (1989); United State:; v_ Bass, 
404 U.S. 3'36. 349 (1971). 

m. 

Based on the foregoing discussion, we: must find a. clear statement of congrcssianal 
intent b~fore wt= can conclude thac che C1ean Air Act :iuthoriz=s EPA ca initiate enforcement 
prcc:=dings against other ex:cutivc: bra!lch agencies. As discussed below, we believe that 
the statutory text provides a very strong basis for finding a dear stat:mc:nc of such intent and 
that this conclusion. is fully supported by rhe legisla.ti.\le history cf the Act, particularly the 
1977 amendment of the definition of "person" to inc:lude federal agencies. 

A straightforward review of the relevant previsions of the Clean~ Act"s stUUtqey 
text supports EPA' s position chat the statute gives EPA authority to assess civil penalties 
against fedtral agem:i~ administratively. EPA's authority under section ll3(d) is available 
with respect: to "persons., who vie late the Ac:t. 5 The tenn "person" is defined in section 
J02(e): ''When used in [the Clean Air Actl ... [t]bc cenn 'persOD' includi:s an individual, 
c:orpora.rion, partnership. association, State, municipality. political subdivision of a. State, 
and anv ai:enc:y department. or instrumenralitv of Che Uniret! States and any officer, agent, 
er employee thereof.'' 42 U.S.C. § 7602(e) (1994) (emphasis added). 

, EPA rests its argument ca the plain meaning ofJthese two previsions. EPA does 
so with good justification, becausts read together sectioris l 13(d) and 302(e) expressly· 
provide that EPA may issue administrative penalty assessments against t"'c.deral agencies: 
W~ have '1lso re.vic:4.L'ed the evolution of the relevant provisions of.the Clean Air Aa as, 
reflc:<::t=d by various amendmenu to the Act over che years. As discussed below. rhar history 

, Section l 13(d)(l) pravide1 for asscssmcat cf ~i11il po:aaltic:i1 J~t "p~c:;·· "ThtS Adminiscntcr 1n2Y 
isauc ~ .a.dr.iw:ihtrv.uv~ onli::r .again:sL :i.ay t:ir:rse111 •••. • ~2 U.S.C. § 7413(d)(l) (1994). Se=ticia 113(~)(~) 
:u:tiievc:s the :iitm.C ri:llull, but u..ses indirect langwige: "'The Admiiiimacor may impl=mcnt .. · 1 field c1tan® 

p~~ ... [under] which fteld clwioas , .. may be issucci by offic;rs or cmploya:.s designated by the 
."\dctin~or Ally person to whcim a field cit.&Cion ia &.111cssc.d may .• : clc:.ct to pay chc: penalty .~sc3.!mi::i.t 
or re req,u.csr :L huring on tbs fitSld ciwicirt. • [d. § 741'3(d)('.3). The pl.w1 laaguage of these praVl~n.cias ~ruc.:s 
000" S posicion that this langua&i;e. "<::l.ll.llOC t'airly be l'l::ld to const~CUCi: In affinmtive ~C of 3Utban~ to ISSIJC 

1 field cic.a.cion a~r 'a:u- pcnou."" DOD Rcspan.::ic: a.c 5. · 

• 5 • 
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fully supports the conclusion that Congress contemplated EPA ent"orcement against other 
federal agencies. 

The administr.i.tivc: enforcement provisions set forth in section l 13(ci) were enac:ted 
as part of the Clean Air Act Amendments of 1990 ("the 1990 Amendmcncs .. ), Pub. L. 
Nn. 101-549, § 701. 104 Stat. 2399, 26i7-79. We have reviewed the legislative history 
of che 1990 Amendments and have found no discussion of the application of those previsions 
co fedenl agencies. We hav.: not limitc:d uur legislative history review r.o the 1990 
Amendments, however. bec:rnSc! the administrative enforcement: anthorities provi~ed by those 
amendments merely supplemented the enforcement authorities EPA already had wicb respect 
to "persons" under the ocher provisions of se::ricn lD. Thus, Congress's ince:nt in providing 
EPA those: other auchodcies is controlling. 

EPA·.~ or:her enforcement authorities under section 11:3 orig]nate.d with the Clean Air 
Act Amcndmeacs of 1970 ("the 1970 Amendments"), PUb. L. No. 91-6041 § 4(a), 84 Star. 
1676, 1686-87. As with the cumm "t=rsion of s~tion 113, the 1970 version authorizc:d 
federal enforc::mcnt against "persons." However, at that time the Act's definiticn·Of 
''person'' did. not include ageocic:s of the fe:de:al government. 8 The 1970 Amendments 
also revised section 118 cf the Ac:t co make federal agencies subject: to the sub~tarnive 
requirements of the Acr:· "[Federal a1:encies] shall comply with F~cral. State, intexsrat=, 
and loi:al requir:mcnts respecting control and abatement of air pollution co cb.e samt: t::rn:nt 
that any per:;tin 1.~ subject to such rcquir:mencs." I!;!,.§~. 84 Stat. at 1689.7 Thus, the 
1970 version of sc.cticn 118 rcfcrr=d only to fede~ agencies complying with subsrandve 
requirements~ it did not contain any language subjectini federal agenci~ to enfo~::ment 
authority. ' 

In 1977, the definition of "per.ion" w~ ::~anQcd to include ''any agency, department, 
or instrumentality of the United Stale!.'' Clean Air Act Amendmems of 1977 (•the 1977 
Amendments"), Pub. L. No. 95·95, § 30l(b), 91 Stat. 685, 770. This amendment wa.s 
contained in the House·pal'~ed version of the 1977 Amendments, which ~as accepted by 
the conference committee. See B.R. 6161. § 113(d), 95th Cong., 1st Sess. (1977) ("House 
Bill"): H.R. Conf. Rep. No. 95-564, at 137, l"72 (l9T7i), n;prinred in 1977. U.S.C.C.A . .N. 
1502. 1511-18, 1552-53. The committee report ac:aJmpanying the Rcus_c bill expressly· 

• • Pcr.:ioll" wu limited Co ·an individual. c:::irporuian. pumerskip. u.sociai:ion. s~. cnuni.cip.aliey. 
and political subdi'ldsion of a Sta.re.• Pub. L. No. BB•lC6, § 9(c), !1 Su.c. 39';. 400 (1963), 

1 Tho prcvjQu.s vcrsio11 o( sc:tiou 118. enacted Ui 1959. merely reque5ted federal agcacim to "ccapctale" 
with a..ir pollutica cnfori:am=1t c:ou""'I agencies. m :\ct of Sept. 22. 19S9 ('"the 1959 .Nneadmsnts"). 
PUb. L No. 86-365. ~ 2. 7:3 Sbt. 646 ("lt is hereby declared ta be che inamt of tbe Congress chat ~y Fedonl 
dcpa~nt .JC aasnc:y ... shall. to cba Utetlt p1-acti~ble :iad ca~i.steot widi tbo iutc:a.,,St.5 _af We Ull&red Staras 
~d Within any a.v;iih.blc ~pprapnatioas. ccopcratc witb lhe Dapattmcat af Hc:&lch. Educattoa~ ~d \Vcl~a;rc . 
...nd with an)' inter~tate ajency or any State or local go11crn1nent air- pollurioa. a:11trol a.geacy in prev1111tmg 

llr cantroll1ng th~ pollution of the air .... ·). 

• 6 -
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stated that the specific putpcsc cf the expwion of the definition o("person" was to make 
it clear that section 113 enforcement Vias available with respect to federal agencies: 

Fi.nally 1 in defining the term "person" for the: purpose of sec:tion ·113 of tile acL 
to include Federal agencies. department'i, insrrumenralitic:s, officers, agentS, 
or employees, the ccmmittc:: is e~ressing its unilIIlbiguous incent that the 
enforc:emcn.t authorities of section 113 may be: used to insure cumplia.Ilc:e 
andlor ro impose sanctions against any Federal viola.Ior of the act. 

H.R. R.ep. No. 95-294, at 200 (1977)~ reprUJted in 1977 U.S.'C.C.A.N. 10'77, 1279 
(

11 House Repott~). 9 

In sum, the expansion of the definition of "pe"on" te include federal aget1cies, 
cogecher wich the statement in the House R:pcct char the definitional! change was for the 
Cx+:Jrt:SS purpose of .subjecting federal agencies tc EPA enforc:m~nt under section 113. leave 
no room for doubt that Congress clearly indicated in l9ii ics inteut tc authcriz: "EPA to l.lSe 

its secnon 113 ent"crcement authorities against federal agcacies. -

N. 

EPA rakes tlse position lhaL i~ aulhurity under the ClCilll Air Act to a..~ses.s c:ivil 
penalties against federal ~gencies administratively can be: excrcis~ consistent with Articles 
II and m of the Constitution. EPA bases its position en the view that the Act 

provides sufficient discretion cc the affected parties so that complete resolution 
af the dispute may occur within the Exccuti~ Branch, up to an.d including 
referral to the President cf any issues that~ not other-.iise resolved., and die 
President is net clepri"'ed cf his ~pcrtunity to review the matter in dispUle. 

EPA Memorandum at L We agree with EPA's position. We will discuss the Article n 
and Article m issues separately. 

A. 

EPA ass.crts that it can exercise its administrative enforcement authority under the 
Act in a way tha.t is consistent with the President's super-.-isory authority under Article n. 
EPA emphasizes that the Act - · 

w The quc11atioa frcm chc Hewe R,epo-rt indicates thlll chc Hcusd Bill "dl!lrii:a[c:.d] tho torm ·pcrsc:in' fc:ir.~i; 
purpcss cf sc::cion 113. • The House Bill a.ccamplished tbat purpase b~ amen_..dU:ig 'be Ai;fs gca.=al def"u:i.Ltioa. 
of "person.• noc by i:rt:acing a spec:izl dcftnitlcn appUcahle only to section l l..>. ~ H . .R.. 6161. llllm· 
§ l 13(d). 

- 7 -
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provides a federal facility with the right to a. hearing before final assessment 
of a. penalty, and therefore ... provides fcdcr.11 facilities with sufficient 
opportUnity to raise any dispute to the President Qfhcre ccnsiderc:d appropriate. 
Nothing Ui the Aa would prevent a federal faci]jty from exercising this 
opportunity tc raise any dispute to the President. 

~ at 5 Cfoocnotc omitted). Nor arc federal agencies lilllice.d to using the hearing process 
to raht: a dispure to the appropriate level within the executive bran.c::b.: federal agencies will 
havi: the opponunicy [O consult with the EPA Administrator before ·any assessment is final, 
~ i.s.l. :ind tbc Anomey General could seek to resolve the ma.net I-f either EPA or the 
respondent federal agency sought to liti,iatc: the maner. see ~ at 6. 

The c:ntical poinc for con.sticutional purposes is that the Act does not preclude the 
Presid~oc from authorizing any proe!SS he chooses co resolve discutes between EPA and 
other fed~ra! agencies regarding the: assessment of ad.mlnistrative

0 

penalties- "[l]t is not 
inc:cllSistenL with the Constirution for an e~ccutive aiency to impose a penalty on_another 
c:i;ecutive a~ncy pursuant to its s-.aruccry aurhoricy so long as the ·President is net deprived 
of his opporrunity to r:view the matter." NRC Opinion, L3 Op. O·.L.C. ar 136-37. 

DOD attempts to disti.agw.sh our NRC Opinion,• whic:h concluded that the 
administrative enfo~meat authority of the Nuclear Regulaiory Commission ("NRC 11

) under 
r:he Aromic Energy Act, g 42 U.S.C. § 2282 (1994), could be ex~ised agamst federal 
agencies consistent with Article II. DOD suggests thac the statutory rcgimc:s are different, 
arguing priilc:ipally that chey differ with respect to the Arromey General's authority to resolve 
a dispute. It notes that the: Atomic Energy Act conuin.s an express authorization to the 
Attorney General, in circumstanc:s where [he ~C ha$ requested chat th= Attorney General 
instirucc a civil action to collecc a penalty, "tc compromise, mitigate, or n:mit such civil 
penalties." 42 U.S_C. § 2282(c) (1994). ~DOD Memorandum at 10-11. DOD then 
asserrs cba.c the Clean Air Act is different beca~~ ic "limirs the discretion of the Attorney 
General ro c:ompromisei, mitigate or rcinit a penalty asscs~ent. '' Id.. DOD apparently 
b:ises that assertion on the language in section l l.3(dJ(S) stating that in any civil a.c:lion 
"the validity, amount, and apprcpriatene.\S of such order er assessment shall not be !Ubject 
to review. tr 42 U.S.C. § 7413(dJ(5) (1994). · . 

r 

DOD's assertion thac the Clean Air Act limits the Aaomey General's disc:=on i5 
incom:ct. Sex;Uon · 113 ( d) (.S) ac:ts as a limitation cal y on the authority of the courts in any 
action that is brought before the ccuns. It is act a limiraeion on the Attorney General, acting 
under E:i;ecutivc Order I2146 or any litigation review proc~s. er ... mo~ to the point - the 
President acting through "'hatever e,.cc:utivc branch process he may autb.orize. "f!le absence 
of any limitation on the President' ll wsc:rctioa is the dispositive fact:nr for consti.tutiooal 
purposes. and in that rcspec~ che cwo sta.rutocy regimes arc the same. Neither statut: 

- 8 -
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precludes resolution within the executive branch, including resolution by the President, 
of disputes between the enforcement agency and other federal agencies. q 

B. 

EPA acknowledge.c; that the c:iv\l action provisions contained in sieccioas I 13(d1(4) and 
l l3(d)(S) of the Act, .ru 42 U.S.C, §§ 7413(d)(4), 7413(d)(S) (1994), ''raise the possibility 
cf one ex~utive branch agency suing anotller io fedt:r.tl court over the administrative 
penalty," EPA Memorandum at 9, but it takes the position tha~ "(t]he c:onstituti.cmtl c:ooc::ms 
... could be avoided by an interpretation that the general n:ii:r:nc:c tc review in fcdc.ral 
d:i.suict court reasonably means unly judicial n:view that was oth~ise constitutional." 
~ In particular, EPA emphasizes that "ncthing in~ ~le.an Air Act millldales that two 
cxecucive branch agencies end up in fed.era! court. There is at most an opportUniL)' for 
an agency to !>~k judicial review, and a. requirement that EPA 'request' that the Attorney 
Gc::icral tilt= a cou~4on aa:ioa. '' l£L EPA concludes tba.t "the mere possibility that an 
interagcacy Lawsuit might result docs not invalidate: a.n·agcncy's ability to assess :ivil 

·penalties against another e:xC""..urtvc branch a~y 1 where the Attorney General bas- adequate 
discretion to control the filing of such a lawsuit." I!!:. at 10. 

As stated in Section II of this cpinion. "this Offic:: has consisrencly said that 'lawsuits 
between two federal agencies arc act gc:ierally justiciable.·" Fair Housing Act Op.inion, 
at 6 (quoting ~"'RC Opinion, 13 Op. 0.L.C. at 138). "We have reasoned chat.f:d~ c:cu.."tS 
may adjudicate only actual cases and controversies, chat a lawsuit involving the same person 
as both plaintiff and defendant does not ccnstirute an atn.lal ccncrovc.rsy. and tbi1t th.is 
principle applies to suics between rwc agencies of the executive branch.'' Id. We agn:e 
with EPA, however, that this Article m barrier to use of the civil ac"'..ion remedies of section 
l 13(d) is nee a barrier co EP.°':s exercise cf its adminislrativc:: eaforc:c:mcnt authcnty under 
the Aa. Put another way, we agree that the ad.mi.nistrati~e autltcricy can be exercised 
i:onsistent with Article m. The.Act does not require that civil actions be brought in the 
event of a dispute of an·as~ment by EPA; it men:ly:authorizes the bringing of such 
actions. 

Th.us, as is the c:ase with the comparable enforcement provisions contained in· the 
Atomic Energy Ac:t, 'which we c:onclude.d in our NRC opinion could be applied c:onsj,stent 
with Article m. "chis c:oostirutional issue ne:d not arise, because lhe fr<lmework of the• Ac:r 

• Nor docs thr:s Clma Air Aa"s citizen suit provisica apcr.\tc to preclude rcsoli.uion wichm the c"c:i:utiYc 
br:uicb., Sci:ticll 304 pravidcs that "BAY pcr.1C111 m.ay ::omci:cce a. c:i.vil :u:tioc on h.is owa. bc:h:i.lf •.. ag:i.i.a.s: any 
person (including ... the Ui:Utcd Staccs ... ) who is allcg-..d ... to be m vlala.ciou of ... (BJ aa order issued 
by (EPI\} ... with r:spcct t.o (m c:miS£icn] stan~rd ar limi~o11: Ulldcr tbc .-\ct. 4'2 li.~.C. § 7604(:1.)(1) 
( 1994). The filinz of a citi.zl:=. IY\t duri.::ig die p::adcnc:y of a. disp"~ bc.twa:Q :EPA a:id .a :•der:J :igea..:y wcuid 
nee p~enc the Presidont from d1r=ti:ig EPA ta .suspead. wichdr.ll~ or modify tho ~er i~ had i~s\Acd ta tbc . 
4ie11cy. Such dir::tion could be: provided specifii:alty in individual cues or gaicn.lly by cpcranoa of a standitig 
dir~c1 11c scmn5 fortt'l prc:cu!ures fer resolution o( cnforc:mcnt proc:=diDgs uac!sr ~ection 113. 

- g -
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clearly pennits [a] dispute over civil penalties to be resolved witttln the executive branch, 
and wichout recourse co the judiciary." NRC Opinion. lJ Op. O.L.C. at 141. 10 To the 
extent char the civil action provisions cf the two statures are parallel, in that che Attorney 
General rather than the enfor~cincnt agency has control over whether to bring the civil 
action. our analysis ln the NRC Opinion is directly con~rolling here: · 

It is thelefore c:Jear that the Attamcy General may exercise [herl 
discretion to ensure that no lawsuiu arc filed by (EPA] against ocheT agencies 
cf the executive branch. If th~ Aaomey General and the President determine 
that no civil penalties should be ccllecred, the Attorney Geaeral may iimply 
r-...frain from bringing a lawsuit. If che Anorney Genctal determines that 
c:rtam civil penalties are appropriate, however, the Attorney G~netal 'illOuld 
still oot bring a lawsuit because of the c:cnsciruticnal pn:iblems noted above. 
Rather, prcc::durcs incernal co the e.xec:urive branch an= ad.equate to resolve 
the dispute th.rough the detenninaticn thar [the federal agency responsible for 
the federal faciliry] is llabtc:. 

~at 143. 

The only difference bcrwc::::i the two staCUies that is relevant '\.O the Article m question 
is that section l 13(d)(4) of the Clean Air Act would also authorize tile agency responsible for 
che federal facilicy to initiate a civil act.ion r:o contest an EPA administrative ord~. See 42 
U.S .C. § 7413 (d)(4) (1994). The diffc~ncc is aor signific::mt for cocstiruticnal purposes. 
howe"er. because, as we have :xplained. the Aa i,s permissive only and does nee require 
any federal agency to bril:Jg a civil action. Morecvr:r, the .A.ttcmcy General and rhe President 
possess che authority re forestall litigation becwc:.ea ~tive branch entiti~- The Attomey 
General is r:spcnsible for ccnduct.ing litig-4Uico on b~half uf most fc.cicr.tl agencies and 
therefore can ensure that' no civil action is filed by these agencies against another federal 
entity. We would expect that the relatively few federal a,encies that have relevant 
independent litigating autbcricy similarly would dc::;line to flle civil ac:tions, consi5tent 
with the c:onclusions set fonh in this memorandum. In 'any event. the President could 
dircc~ the ~oency head not to brin~ an action or to withdraw any ac:tiori that might be fµed. 

10 S~ a!~c:i id. at 143 (."Wd tflus c:c:m.c{w:ie that~ J1.111suit bl!tw~ ~a :1.paeics a1~ the ~c=~rjve br.ulcn 
wai.:ld involve :sub:st.1Aci~ c:cEUCNCionAI prcblclll.5. buc rbac the s1.1cucani scbc:mo pcn:ruts rcsoluttoa of tb.:: 
int1Sr.igeacy dispu.ce wu:hin the cxec1uivc branch."), 

- 10 -

l&IUU 

NOISI.'\Ia IJJ-J~O • _WtlSE:ia! L56t""t2'lnr_ 


